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INSURANCE

CHAPTER 44
INSURANCE

Article.
1. Powers of Department of Insurance. 44-165.
Lines of Insurance, Organization of Companies. 44-211.
General Provisions Relating to Insurance. 44-319.07 to 44-3,158.
Insurance Reserves; Policy Provisions. 44-401 to 44-417.
Standard Provisions and Forms. 44-501 to 44-531.
General Provisions Covering Life, Sickness, and Accident Insurance. 44-710.01 to
44-7,103.
10. Fraternal Insurance. 44-1089.
11. Viatical Settlements Act. 44-1101 to 44-1117.
15. Unfair Practices.
(a) Unfair Insurance Trade Practices Act. 44-1521, 44-1534.01.
(b) Unfair Insurance Claims Settlement Practices Act. 44-1540.
(c) Motor Vehicle Insurance Data Base. 44-1545.
16. Group Insurance. 44-1601 to 44-1614.
19. Title Insurance.
(b) Title Insurers Act. 44-1988.
21. Holding Companies. 44-2131, 44-2132.
28. Nebraska Hospital-Medical Liability Act. 44-2803 to 44-2847.
29. Nebraska Hospital and Physicians Mutual Insurance Association Act. 44-2901 to
44-2904.
32. Health Maintenance Organizations. 44-32,106 to 44-32,180.
33. Legal Service Insurance Corporations. 44-3311.
35. Service Contracts.
(b) Motor Vehicles. 44-3521 to 44-3526.
38. Dental Services. 44-3802, 44-3805.
39. Education.
(a) Continuing Education for Insurance Licensees. 44-3901 to 44-3904.
(b) Prelicensing Education for Insurance Producers. 44-3909 to 44-3911.
40. Insurance Producers Licensing Act. 44-4064, 44-4065.
41. Preferred Providers. 44-4109.01, 44-4110.
42. Comprehensive Health Insurance Pool Act. 44-4201 to 44-4228.
43. Intergovernmental Risk Management. 44-4317.
45. Long-Term Care Insurance Act. 44-4501 to 44-4521.
47. Prepaid Limited Health Service Organizations. 44-4726.
48. Insurers Supervision, Rehabilitation, and Liquidation. 44-4814.
49. Managing General Agents. 44-4902 to 44-4907.
51. Investments. 44-5103 to 44-5154.
52. Small Employer Health Insurance. 44-5223 to 44-5263.
53. Health Insurance Access. 44-5302 to 44-5307.
55. Surplus Lines Insurance. 44-5501 to 44-5515.
59. Insurers Examination. 44-5904, 44-5905.
60. Insurers Risk-Based Capital Act. 44-6009, 44-6016.
61. Demutualization and Reorganization of Mutual Companies.
(b) Mutual Insurance Holding Company Act. 44-6122 to 44-6143.
64. Uninsured and Underinsured Motorist Insurance Coverage. 44-6413.
65. Interstate Insurance Receivership Compact. Repealed.
66. Insurance Fraud. 44-6603, 44-6604.
70. Health Care Professional Credentialing Verification Act. 44-7006.
71. Managed Care Plan Network Adequacy Act. 44-7107.
72. Quality Assessment and Improvement Act. 44-7206.
73. Health Carrier Grievance Procedure Act. 44-7306.
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§ 44-165 INSURANCE

Article.

75. Property and Casualty Insurance Rate and Form Act. 44-7504 to 44-7515.
76. Multiple Employer Welfare Arrangement Act. 44-7613.

78. Interstate Insurance Product Regulation Compact. 44-7801, 44-7802.

79. Property and Casualty Actuarial Opinion Act. 44-7901 to 44-7903.

80. Health Care Prompt Payment Act. 44-8001 to 44-8010.

81. Nebraska Protection in Annuity Transactions Act. 44-8101 to 44-8107.

82. Captive Insurers Act. 44-8201 to 44-8218.

83. Discount Medical Plan Organization Act. 44-8301 to 44-8316.

ARTICLE 1
POWERS OF DEPARTMENT OF INSURANCE

Section

44-165. Financial conglomerate; supervision on consolidated basis; director; powers;
duties; application fee; violation; enforcement powers; administrative penal-
ty; unfair trade practice; criminal penalty; appeal; expenses of supervision,

44-165 Financial conglomerate; supervision on consolidated basis; director;
powers; duties; application fee; violation; enforcement powers; administrative
penalty; unfair trade practice; criminal penalty; appeal; expenses of supervi-
sion.

(1)(a) A financial conglomerate may submit to the jurisdiction of the Director
of Insurance for supervision on a consolidated basis under this section. Super-
vision under this section shall be in addition to all statutory and regulatory
requirements imposed on domestic insurers and shall be for the purpose of
determining how the operations of the financial conglomerate impact insurance
operations.

(b) For purposes of this section:
(i) Control has the same meaning as in section 44-2121; and

(ii) Financial conglomerate means either an insurance company domiciled in
Nebraska or a person established under the laws of the United States, any state,
or the District of Columbia which directly or indirectly controls an insurance
company domiciled in Nebraska. Financial conglomerate includes the person
applying for supervision under this section and all entities, whether insurance
companies or otherwise, to the extent the entities are controlled by such person.

(2) The director may approve any application for supervision under this
section that meets the requirements of this section and the rules and regula-
tions adopted and promulgated under this section.

(3)(a) The director shall adopt and promulgate rules and regulations for
supervision of a financial conglomerate, including all persons controlled by a
financial conglomerate, that will permit the director to assess at the level of the
financial conglomerate the financial situation of the financial conglomerate,
including solvency, risk concentration, and intra-group transactions.

(b) Such rules and regulations shall require the financial conglomerate to:

(i) Have in place sufficient capital adequacy policies at the level of the
financial conglomerate;

(ii) Report to the director at least annually any significant risk concentration
at the level of the financial conglomerate;

(iii) Report to the director at least annually all significant intra-group transac-
tions of regulated entities within a financial conglomerate. Such reporting shall
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POWERS OF DEPARTMENT OF INSURANCE § 44-165

be in addition to all reports required under any other provision of Chapter 44;
and

(iv) Have in place at the level of the financial conglomerate adequate risk
management processes and internal control mechanisms, including sound
administrative and accounting procedures.

(c) In adopting and promulgating the rules and regulations, the director:

(i) Shall consider the rules and regulations that may be adopted by a member
state of the European Union, the European Union, or any other country for the
supervision of financial conglomerates;

(ii) Shall require the filing of such information as the director may determine;

(iii) Shall include standards and processes for effective qualitative group
assessment, quantitative group assessment including capital adequacy, affiliate
transaction, and risk concentration assessment, risks and internal capital as-
sessments, disclosure requirements, and investigation and enforcement powers;

(iv) Shall state that supervision of financial conglomerates concerns how the
operations of the financial conglomerate impact the insurance operations;

(v) Shall adopt an application fee in an amount not to exceed the amount
necessary to recover the cost of review and analysis of the application; and

(vi) May verify information received under this section.

(4)(a) If it appears to the director that a financial conglomerate that submits
to the jurisdiction of the director under this section, or any director, officer,
employee, or agent thereof, willfully violates this section or the rules and
regulations adopted and promulgated under this section, the director may order
the financial conglomerate to cease and desist immediately any such activity.
After notice and hearing, the director may order the financial conglomerate to
void any contracts between the financial conglomerate and any of its affiliates
or among affiliates of the financial conglomerate and restore the status quo if
such action is in the best interest of policyholders, creditors, or the public.

(b) If it appears to the director that any financial conglomerate that submits
to the jurisdiction of the director under this section, or any director, officer,
employee, or agent thereof, has committed or is about to commit a violation of;
this section or the rules and regulations adopted and promulgated under this
section, the director may apply to the district court of Lancaster County for an
order enjoining such financial conglomerate, director, officer, employee, or
agent from violating or continuing to violate this section or the rules and
regulations adopted and promulgated under this section and for such other
equitable relief as the nature of the case and the interest of the financial
conglomerate’s policyholders, creditors, or the public may require.

(c)(i) Any financial conglomerate that fails, without just cause, to provide
information which may be required under the rules and regulations adopted
and promulgated under this section may be required by the director, after
notice and hearing, to pay an administrative penalty of one hundred dollars for
each day’s delay not to exceed an aggregate penalty of ten thousand dollars.
The director may reduce the penalty if the financial conglomerate demonstrates
to the director that the imposition of the penalty would constitute a financial
hardship to the financial conglomerate.

(ii) Any financial conglomerate that fails to notify the director of any action
for which such notification may be required under the rules and regulations
adopted and promulgated under this section may be required by the director,
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§ 44-165 INSURANCE

after notice and hearing, to pay an administrative penalty of not more than two
thousand five hundred dollars per violation.

(iii) Any violation of this section or the rules and regulations adopted and
promulgated under this section shall be an unfair trade practice under the
Unfair Insurance Trade Practices Act in addition to any other remedies and
penalties available under the laws of this state.

(d) Any director or officer of a financial conglomerate that submits to the
jurisdiction of the director under this section who knowingly violates or assents
to any officer or agent of the financial conglomerate to violate this section or
the rules and regulations adopted and promulgated under this section may be
required by the director, after notice and hearing, to pay in his or her
individual capacity an administrative penalty of not more than five thousand
dollars per violation. In determining the amount of the penalty, the director
shall take into account the appropriateness of the penalty with respect to the
gravity of the violation, the history of previous violations, and such other
matters as justice may require.

(e) After notice and hearing, the director may terminate the supervision of]
any financial conglomerate under this section if it ceases to qualify as a
financial conglomerate under this section or the rules and regulations adopted
and promulgated under this section.

(f) If it appears to the director that any person has committed a violation of
this section or the rules and regulations adopted and promulgated under this
section which so impairs the financial condition of a domestic insurer that
submits to the jurisdiction of the director under this section as to threaten
insolvency or make the further transaction of business by such financial
conglomerate hazardous to its policyholders or the public, the director may
proceed as provided in the Nebraska Insurers Supervision, Rehabilitation, and
Liquidation Act to take possession of the property of such domestic insurer and
to conduct the business thereof.

(g) If it appears to the director that any person that submits to the jurisdic-
tion of the director under this section has committed a violation of this section
or the rules and regulations adopted and promulgated under this section which
makes the continued operation of an insurer contrary to the interests of
policyholders or the public, the director may, after giving notice and an
opportunity to be heard, suspend, revoke, or refuse to renew such insurer’s
license or authority to do business in this state for such period as the director:
finds is required for the protection of policyholders or the public. Any such
determination shall be accompanied by specific findings of fact and conclusions
of law.

(h)@) Any financial conglomerate that submits to the jurisdiction of the
director under this section that willfully violates this section or the rules and
regulations adopted and promulgated under this section shall be guilty of a
Class IV felony.

(ii) Any director, officer, employee, or agent of a financial conglomerate that
submits to the jurisdiction of the director under this section who willfully
violates this section or the rules and regulations adopted and promulgated
under this section or who willfully and knowingly subscribes to or makes or
causes to be made any false statements, false reports, or false filings with the
intent to deceive the director in the performance of his or her duties under this

2010 Cumulative Supplement 1002



LINES OF INSURANCE, ORGANIZATION OF COMPANIES § 44-211

section or the rules and regulations adopted and promulgated under this
section shall be guilty of a Class IV felony.

(iii) Any person aggrieved by any act, determination, order, or other action of
the director pursuant to this section or the rules and regulations adopted and
promulgated under this section may appeal. The appeal shall be in accordance
with the Administrative Procedure Act.

(iv) Any person aggrieved by any failure of the director to act or make a
determination required by this section or the rules and regulations adopted and
promulgated under this section may petition the district court of Lancaster
County for a writ in the nature of a mandamus or a peremptory mandamus
directing the director to act or make such determination forthwith.

(i) The powers, remedies, procedures, and penalties governing financial
conglomerates under this section shall be in addition to any other provisions
provided by law.

(5)(a) The director may contract with such qualified persons as the director
deems necessary to allow the director to perform any duties and responsibilities
under this section.

(b) The reasonable expenses of supervision of a financial conglomerate under
this section shall be fixed and determined by the director who shall collect the
same from the supervised financial conglomerate. The financial conglomerate
shall reimburse the amount upon presentation of a statement by the director.
All money collected by the director for supervision of financial conglomerates
pursuant to this section shall be remitted in accordance with section 44-116.

(c) All information, documents, and copies thereof obtained by or disclosed to
the director pursuant to this section shall be held by the director in accordance
with sections 44-154 and 44-2138.

Source: Laws 2008, LB855, § 50.

Cross References

Administrative Procedure Act, see section 84-920.
Insurers Supervision, Rehabilitation, and Liquidation Act, Nebraska, see section 44-4862.
Unfair Insurance Trade Practices Act, see section 44-1521.

ARTICLE 2
LINES OF INSURANCE, ORGANIZATION OF COMPANIES

Section
44-211. Incorporators; manage business until first meeting of shareholders; board of
directors; election; number; qualifications; powers.

44-211 Incorporators; manage business until first meeting of shareholders;
board of directors; election; number; qualifications; powers.

The business and affairs of an insurance corporation shall be managed by the
incorporators until the first meeting of shareholders or members and then and
thereafter by a board of directors elected by the shareholders or members and
as otherwise provided by law. The board of directors shall consist of not less
than five persons, and one of them shall be a resident of the State of Nebraska.
At least one-fifth of the directors of an insurance company, which is not subject
to section 44-2135, shall be persons who are not officers or employees of such
company. A person convicted of a felony may not be a director, and all
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§44-211 INSURANCE

directors shall be of good moral character and known professional, administra-
tive, or business ability, such business ability to include a practical knowledge
of insurance, finance, or investment. No person shall hold the office of director
unless he or she is a policyholder, if the company is a mutual company or
assessment association. Unless otherwise provided in the articles of incorpo-
ration, the board of directors shall make all bylaws. A director shall discharge
his or her duties as a director in accordance with section 21-2095.

Source: Laws 1913, c. 154, § 82, p. 429; R.S.1913, § 3219; Laws 1919, c.
190, tit. V, art. V, § 5, p. 609; C.S.1922, § 7818; C.S.1929,
§ 44-405; R.S.1943, § 44-211; Laws 1953, c. 145, § 1, p. 469;
Laws 1959, c. 195, § 1, p. 702; Laws 1961, c. 212, § 1, p. 630;
Laws 1965, c. 255, § 1, p. 722; Laws 1967, c. 263, § 1, p. 706;
Laws 1989, LB 92, § 57; Laws 1991, LB 236, § 35; Laws 1999,
LB 259, § 2; Laws 2007, LB191, § 2.

ARTICLE 3
GENERAL PROVISIONS RELATING TO INSURANCE

Section

44-319.07. Securities; exchange; withdrawal; approval of director; forfeiture for failure
to comply.

44-320. Domestic company; officers and directors; borrowing and sales to company
prohibited; exception.

44-349. Policy or contract; statement required.

44-356. Policies; violations; penalty.

44-371. Annuity contract; insurance proceeds and benefits; exempt from claims of

creditors; exceptions.

44-3,144.  Health care coverage of children; terms, defined.

44-3,149.  Health care coverage of children; insurer of obligor; duties.

44-3,157. Mandated coverages or services; applicability.

44-3,158. Workers’ compensation insurance; assigned risk system; director; powers;
certain actions of employer; effect.

44-319.07 Securities; exchange; withdrawal; approval of director; forfeiture
for failure to comply.

(1) The depositing insurer or assessment association may, from time to time,
exchange for the deposited securities, or any of them, other securities eligible
for deposit if the aggregate value of such deposit will not thereby be reduced
below the amount required by sections 44-319.01 to 44-319.13. Upon applica-
tion of the depositing insurer or assessment association, the director may
approve the withdrawal of securities which are in excess of the amount
required by sections 44-319.01 to 44-319.13. Insurers and assessment associa-
tions may, upon an application approved by the director, withdraw all or any
part of the securities so deposited upon good cause therefor being shown.
Securities so withdrawn shall, except if withdrawn as the result of a merger,
consolidation, or total reinsurance, be used to pay excess losses only and shall
be restored within such time and under such conditions as the director may
direct by order.

(2) If the depositing insurer or assessment association fails to comply with
the requirements of subsection (1) of this section or the rules and regulations
adopted and promulgated pursuant to section 44-319.11, such insurer or
assessment association shall forfeit five hundred dollars for each such failure.
The director shall collect and remit the forfeitures to the State Treasurer for
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GENERAL PROVISIONS RELATING TO INSURANCE § 44-320

distribution in accordance with Article VII, section 5, of the Constitution of
Nebraska.

Source: Laws 1955, c. 174, § 7, p. 500; Laws 2007, LB117, § 2.

44-320 Domestic company; officers and directors; borrowing and sales to
company prohibited; exception.

(1) Except as provided in subsections (2) through (6) of this section, no
director or officer of any domestic insurance company shall directly or indirect-
ly receive any money or valuable consideration for negotiating any loan for the
company or for selling or aiding in the sale of any property to or by the
company and no such director or officer shall directly or indirectly borrow
money from, purchase any property from, or sell any property to the company.

(2)(a) Nothing in this section shall prevent any domestic insurance company
from making a loan to an officer of the company for the purchase of a principal
residence or acquiring the principal residence of an officer in connection with
the relocation of the officer’'s place of employment at the request of the
company either during the course of employment or upon initial employment of
such officer. Any loan permitted under this subsection shall be secured by a
first trust deed or first mortgage and shall not exceed seventy-five percent of the
market value of the property. Any acquisition permitted under this subsection
shall not exceed the market value of the property.

(b) For purposes of this subsection, market value shall mean the market value
of real estate as determined by a real property appraiser credentialed by the
Real Property Appraiser Board.

(c) Any loan or acquisition permitted under this subsection shall be subject to
(i) the approval of the domestic insurance company’s board of directors or a
delegated committee of the company and (ii) prior written approval of the
Director of Insurance based upon written application by the company including
full and fair disclosure of the terms of the transaction. Approval of such
transaction by the Director of Insurance shall be presumed unless notice of
disapproval is received by the applicant within thirty days of the filing of the
application. Approval of such transaction may be denied if the director finds
that it is not in the best interest of the company or that the terms of the
transaction are not fair and reasonable to the company.

(3) Nothing in this section shall prevent any director or officer of any
domestic insurance company from purchasing from his or her company an
insurance policy or annuity contract if (a) the purchase is in the ordinary
course of the company’s business and subject to all of the requirements
normally imposed by the company in the sale of such policies and contracts and
(b) no discount granted to the director or officer in connection with the
purchase is greater than discounts provided to other employees of the company
in connection with the sale of similar policies and contracts.

(4) Nothing in this section shall prevent any director or officer of any
domestic insurance company from purchasing from his or her company surplus
personal property having a total purchase price not in excess of ten thousand
dollars in any calendar year if the personal property is sold to the director or
officer at not less than its fair market value.

(5) Nothing in this section shall prevent any director or officer of any
domestic insurance company from selling to his or her company property of
any type or nature having a total purchase price not in excess of ten thousand
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§ 44-320 INSURANCE

dollars in any calendar year if the sale is in the ordinary course of business of
the director’s or officer’s business and if the property is sold to the company at
not more than its fair market value.

(6) Except as otherwise provided in this section, if any director or officer of]
any domestic insurance company desires to borrow money from, purchase any
property from, or sell any property to the company in excess of ten thousand
dollars in any calendar year, the company shall file an application with the
Director of Insurance requesting written approval to engage in such transac-
tion. The application shall set out the names of all of the parties interested in
the transaction and the respective percentage of interest of each party, a brief
description of the nature of the transaction, and a full disclosure of all
consideration given or received by the company in connection with such
transaction. The application shall be a public record open to public inspection
from the date of filing. If the transaction is not approved or disapproved by the
director within thirty days from the date of filing, the transaction shall be
deemed disapproved. In determining whether to approve or disapprove such
transaction, the director shall consider the following factors:

(a)(i) The fact that the transaction has been disclosed or made known to the
board of directors of the company or a delegated committee of the company
which must authorize approval or ratify the transaction by a vote or consent
sufficient for the purpose without counting the vote or consent of any interested
director or officer; and

(ii) If applicable, the fact of such transaction has been disclosed or made
known to the shareholders entitled to vote and they authorize approval or ratify
such transaction by vote or written consent; or

(b)(1) The transaction is fair and reasonable to the company; and

(ii) The transaction is of a nature normally engaged in by the company and
the consideration is fair and reasonable.

(7) The Director of Insurance may proceed in a court of competent jurisdic-
tion against a domestic insurance company to reverse or hold invalid a
transaction made in violation of subsection (6) of this section unless the
transaction was approved pursuant to such subsection.

(8) In addition to other remedies and penalties available under the law of this
state, each violation of this section shall be an unfair trade practice in the
business of insurance subject to the Unfair Insurance Trade Practices Act.

Source: Laws 1913, c. 154, § 43, p. 417; R.S.1913, § 3179; Laws 1919, c.
190, tit. V, art. IV, § 14, p. 595; C.S.1922, § 7779; C.S.1929,
§ 44-314; R.S.1943, § 44-320; Laws 1953, c. 149, § 1(1), p. 477;
Laws 1988, LB 713, § 1; Laws 1991, LB 237, § 59; Laws 1991,
LB 234, § 1; Laws 2006, LB 778, § 4.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

44-349 Policy or contract; statement required.

No policy or contract of insurance or renewal thereof shall be made, issued,
used, or delivered by any assessment insurer in this state unless it states on its
face that it is issued by an assessment insurer.

Source: Laws 1913, c. 154, § 136, p. 466; R.S.1913, § 3273; Laws 1919, c.
190, tit. V, art. XI, § 1, p. 647; C.S.1922, § 7880; C.S.1929,
§ 44-1101; R.S.1943, § 44-349; Laws 1959, c. 201, § 1, p. 711;
Laws 2008, LB855, § 3.
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GENERAL PROVISIONS RELATING TO INSURANCE §44-371

44-356 Policies; violations; penalty.

(1) A violator of any of the provisions of section 44-353 shall be fined not
more than one hundred dollars.

(2) A violation of any of the provisions of section 44-354 or 44-355 shall be an
unfair trade practice in the business of insurance subject to the Unfair Insur-
ance Trade Practices Act.

Source: Laws 1913, c. 154, § 71, p. 424; R.S.1913, § 3207; Laws 1919, c.
190, tit. V, art. IV, § 41, p. 603; C.S.1922, § 7806; C.S.1929,
§ 44-341; R.S.1943, § 44-356; Laws 1989, LB 92, § 103; Laws
2008, LB855, § 4.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

44-371 Annuity contract; insurance proceeds and benefits; exempt from
claims of creditors; exceptions.

(1)(a) Except as provided in subdivision (1)(b) of this section, all proceeds,
cash values, and benefits accruing under any annuity contract, under any policy
or certificate of life insurance payable upon the death of the insured to a
beneficiary other than the estate of the insured, or under any accident or health
insurance policy shall be exempt from attachment, garnishment, or other legal
or equitable process and from all claims of creditors of the insured and of the
beneficiary if related to the insured by blood or marriage, unless a written
assignment to the contrary has been obtained by the claimant.

(b) Subdivision (1)(a) of this section shall not apply to:

(i) An individual’s aggregate interests greater than one hundred thousand
dollars in all loan values or cash values of all matured or unmatured life
insurance contracts and in all proceeds, cash values, or benefits accruing under
all annuity contracts owned by such individual; and

(ii) An individual’s interest in all loan values or cash values of all matured or
unmatured life insurance contracts and in all proceeds, cash values, or benefits
accruing under all annuity contracts owned by such individual, to the extent
that the loan values or cash values of any matured or unmatured life insurance
contract or the proceeds, cash values, or benefits accruing under any annuity
contract were established or increased through contributions, premiums, or
any other payments made within three years prior to bankruptcy or within
three years prior to entry against the individual of a money judgment which
thereafter becomes final.

(¢) An insurance company shall not be liable or responsible to any person to
determine or ascertain the existence or identity of any such creditors prior to
payment of any such loan values, cash values, proceeds, or benefits.

(2) Notwithstanding subsection (1) of this section, proceeds, cash values, and
benefits accruing under any annuity contract or under any policy or certificate
of life insurance payable upon the death of the insured to a beneficiary other
than the estate of the insured shall not be exempt from attachment, garnish-
ment, or other legal or equitable process by a judgment creditor of the
beneficiary if the judgment against the beneficiary was based on, arose from, or
was related to an act, transaction, or course of conduct for which the beneficia-
ry has been convicted by any court of a crime punishable only by life imprison-
ment or death. No insurance company shall be liable or responsible to any
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person to determine or ascertain the existence or identity of any such judgment
creditor prior to payment of any such proceeds, cash values, or benefits. This
subsection shall apply to any judgment rendered on or after January 1, 1995,
irrespective of when the criminal conviction is or was rendered and irrespective
of whether proceedings for attachment, garnishment, or other legal or equitable
process were pending on March 14, 1997.

Source: Laws 1933, c. 73, § 1, p. 315; C.S.Supp., 1941, § 44-1130; R.S.
1943, § 44-371; Laws 1980, LB 940, § 4; Laws 1981, LB 327,
§ 1; Laws 1987, LB 335, § 1; Laws 1997, LB 47, § 1; Laws 2005,
LB 465, § 3.

44-3,144 Health care coverage of children; terms, defined.
For purposes of sections 44-3,144 to 44-3,150:
(1) Authorized attorney has the same meaning as in section 43-512;

(2) Child means an individual to whom or on whose behalf a legal duty of
support is owed by an obligor;

(3) Department means the Department of Health and Human Services;

(4) Employer means an individual, a firm, a partnership, a corporation, an
association, a union, a political subdivision, a state agency, or any agent thereof
who pays income to an obligor on a periodic basis and has or provides health
care coverage to the obligor-employee;

(5) Health care coverage means a health benefit plan or combination of]
plans, including fee for service, health maintenance organization, preferred
provider organization, and other types of coverage available to either party,
under which medical services could be provided to dependent children, other
than public medical assistance programs, that provide medical care or benefits;

(6) Insurer means an insurer as defined in section 44-103 offering a group
health plan as defined in 29 U.S.C. 1167, as such section existed on January 1,
2002;

(7) Medical support means the provision of health care coverage, contribu-
tion to the cost of health care coverage, contribution to expenses associated
with the birth of a child, other uninsured medical expenses of a child, or any
combination thereof;

(8) Medical assistance program means the program established pursuant to
the Medical Assistance Act;

(9) National medical support notice means a uniform administrative notice
issued by the county attorney, authorized attorney, or department to enforce
the medical support provisions of a support order;

(10) Obligee has the same meaning as in section 43-3341;
(11) Obligor has the same meaning as in section 43-3341;

(12) Plan administrator means the person or entity that administers health
care coverage for an employer;

(13) Qualified medical child support order means an order that meets the
requirements of 29 U.S.C. 1169, as such section existed on January 1, 2002;
and
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(14) Uninsured medical expenses means the reasonable and necessary health-
related expenses that are not paid by health care coverage.

Source: Laws 1994, LB 1224, § 72; Laws 1996, LB 1044, § 234; Laws
1997, LB 307, § 103; Laws 2002, LB 1062, § 6; Laws 2006, LB
1248, § 56; Laws 2009, LB288, § 14.

Cross References

Medical Assistance Act, see section 68-901.

44-3,149 Health care coverage of children; insurer of obligor; duties.

An insurer shall, in any case in which a child has health care coverage
through the insurer of the obligor:

(1) Provide such information to the obligor as may be necessary for the child
to obtain benefits through such coverage;

(2) Permit the obligor or the provider, with the obligor’s approval, to submit
claims for covered services without the approval of the obligor; and

(3) Make payment on claims submitted in accordance with subdivision (2) of
this section directly to such obligor, the provider, or the department pursuant
to section 68-916.

Source: Laws 1994, LB 1224, § 77; Laws 2002, LB 1062, § 9; Laws 2006,
LB 1248, § 57.

44-3,157 Mandated coverages or services; applicability.

If the laws of any other state specify that a policy issued for delivery in that
state need not provide the coverages or services mandated by that state to
certificate holders who are not residents or not employed in that state, and if
such a policy issued for delivery in that state does not provide the coverages or
services mandated by that state to certificate holders who are not residents or
not employed in that state, then the coverages or services mandated by sections
44-769 to 44-7,101 shall apply to a certificate issued to certificate holders who
are residents of or employed in this state.

Source: Laws 2005, LB 119, § 38; Laws 2006, LB 875, § 1.

44-3,158 Workers’ compensation insurance; assigned risk system; director;
powers; certain actions of employer; effect.

(1) For purposes of this section:

(a) Assigned risk employer means a Nebraska employer that is in good faith
entitled to, but is unable to obtain, workers’ compensation insurance through
ordinary methods; and

(b) Director means the Director of Insurance.

(2)(a) The director shall enter into an agreement with one or more workers’
compensation insurers to provide workers’ compensation insurance to assigned
risk employers. In selecting an insurer to become an assigned risk insurer, the
director shall consider the cost of coverage to assigned risk employers, the loss
control and claims handling services available from the workers’ compensation
insurer, the financial condition of the workers’ compensation insurer, and any
other relevant factors. An agreement entered into under this subsection may not
exceed five years.
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(b) If the director determines that the cost of workers’ compensation insur-
ance premiums for an insurer to provide assigned risk coverage pursuant to
such an agreement would be unreasonably high, the director may enter into an
agreement in which the assigned risk insurer covers a portion of the losses
incurred by the assigned risk employer. Any agreement that involves an average
rate level of less than two and one-half times the prospective loss costs
approved for an advisory organization pursuant to section 44-7511 shall not be
considered unreasonably high for the purposes of this section. Pursuant to any
such agreement, remaining losses shall be assessed against all workers’ com-
pensation insurers writing workers’ compensation insurance in this state and
risk management pools created under the Intergovernmental Risk Management
Act based on their workers’ compensation premiums written in this state or
contributions made to risk management pools. Assigned risk premiums shall be
excluded from the basis for such assessments.

(c) If the assigned risk system described in subdivisions (2)(a) and (b) of this
section ceases to be viable because no qualified insurer is willing to provide
workers’ compensation coverage at an average rate level of two and one-half
times the prospective loss costs approved for an advisory organization pursuant
to section 44-7511 without also requiring substantial sharing of losses with all
other workers’ compensation insurers writing workers’ compensation insur-
ance in this state and risk management pools created under the Intergovern-
mental Risk Management Act, then the director may, after consultation with
insurers authorized to issue workers’ compensation insurance policies in this
state, create a reasonable alternative assigned risk system involving the sharing
of premiums and losses for assigned risk employers among all such workers’
compensation insurers writing workers’ compensation insurance in this state
and such risk management pools. If established, such alternative assigned risk
system shall not utilize an average rate level of less than two and one-half times
the prospective loss costs approved for an advisory organization pursuant to
section 44-7511.

(3) The director may adopt and promulgate rules and regulations to carry out
this section.

(4) An employer shall not be considered to be in good faith entitled to be
covered by workers’ compensation insurance under this section if:

(a) The employer is required to establish a safety committee pursuant to
sections 48-443 to 48-445 and is not in compliance with such sections;

(b) The employer is in default on workers’ compensation premiums;

(c) The employer has failed to reimburse an insurer for amounts to be repaid
pursuant to workers’ compensation insurance written on a policy with a

deductible;
(d) The employer has failed to provide an insurer reasonable access to books
and records necessary for a premium audit;
(e) The employer has defrauded or attempted to defraud an insurer; or
(f) The employer is found to have been owned or controlled by persons who
owned or controlled a prior employer that is or would be ineligible for coverage
pursuant to subdivisions (4)(b) through (e) of this section.
Source: Laws 1971, LB 572, § 15; Laws 1986, LB 811, § 72; Laws 1993,
LB 757, § 14; Laws 2000, LB 1119, § 39; Laws 2005, LB 119,
§ 42; R.S.Supp.,2006, § 48-146.01; Laws 2007, LB117, § 3.
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Cross References

Intergoverr tal Risk M: t Act, see section 44-4301.

ARTICLE 4
INSURANCE RESERVES; POLICY PROVISIONS

Section

44-401. Domestic property and casualty insurance companies; valuation; reserves.
44-402.01. Life insurance; reserves; separate accounts; establish; procedure.

44-409. Domestic sickness and accident insurance companies; assets and liabilities.

44-416. Repealed. Laws 2005, LB 119, § 44.

44-416.01. Repealed. Laws 2005, LB 119, § 44.

44-416.03. Repealed. Laws 2005, LB 119, § 44.

44-416.04. Repealed. Laws 2005, LB 119, § 44.

44-416.05. Reinsurance agreements; purpose of sections.

44-416.06. Credit for reinsurance; when allowed.

44-416.07. Asset or reduction from liability for reinsurance; limitations; security re-
quired.

44-416.08. Qualified United States financial institution, defined.

44-416.09. Rules and regulations.

44-416.10. Applicability of sections.

44-417. Credit for reinsurance; conditions.

44-401 Domestic property and casualty insurance companies; valuation;
reserves.

In ascertaining the condition of a domestic stock property or casualty
insurance company, there shall be allowed as assets only such investments,
cash, and accounts as are authorized by the laws of this state at the date of the
examination. In ascertaining its liabilities, there shall be charged in addition to
the capital stock, all outstanding claims, and a sum equal to one hundred
percent of the unearned premiums on the policies in force, after deducting
credit for reinsurance authorized by sections 44-416.05 to 44-416.10, calculated
on the gross sum without any deductions on any account, charged to the
policyholder on each respective risk from the date of the issuance of the policy.
In ascertaining the condition of a domestic mutual property or casualty insur-
ance company, other than a company licensed solely to write the line of
insurance specified in subdivision (4) of section 44-201, there shall be allowed
as assets only such investments, cash, and accounts as are authorized by the
laws of this state at the date of examination. In ascertaining its liabilities, there
shall be charged all outstanding claims and a reserve in an amount equal to one
hundred percent of the total unearned premium on all their policies in force. If
the department finds this section to be impractical in ascertaining the condition
of certain kinds of insurance companies, the department shall adopt and
promulgate such rules and regulations as it deems proper, efficient, and
consistent with law. Such rules and regulations shall give due regard to the
statutes, rules, regulations, and established industry practices which may be
used in other states or which are approved by the National Association of
Insurance Commissioners.

Source: Laws 1913, c. 154, § 93, p. 437; R.S.1913, § 3230; Laws 1919, c.
190, tit. V, art. VI, § 1, p. 618; Laws 1921, c. 303, § 1, p. 960;
C.S.1922, § 7829; Laws 1927, c. 141, § 1, p. 383; C.S.1929,
§ 44-501; R.S.1943, § 44-401; Laws 1949, c. 148, § 1, p. 374;
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Laws 1951, c. 138, § 1, p. 570; Laws 1959, c. 204, § 1, p. 713;
Laws 1981, LB 330, § 1; Laws 1985, LB 299, § 7; Laws 1989, LB
92, § 116; Laws 2000, LB 930, § 2; Laws 2005, LB 119, § 5.

44-402.01 Life insurance; reserves; separate accounts; establish; procedure.

Any domestic life insurance company, including, for the purposes of sections
44-402.01 to 44-402.05, all domestic fraternal benefit societies which operate
on a legal reserve basis, may, after adoption of a resolution by its board of
directors and certification thereof to the Director of Insurance, establish one or
more separate accounts and may allocate thereto amounts, including without
limitation proceeds applied under optional modes of settlement or under
dividend options, to provide for life insurance and benefits incidental thereto,
payable in fixed or variable amounts or both, and may, upon approval of the
director, guarantee the value of the assets allocated to a separate account.

Source: Laws 1972, LB 771, § 1; Laws 1987, LB 17, § 9; Laws 2005, LB
119, § 6.

44-409 Domestic sickness and accident insurance companies; assets and
liabilities.

In ascertaining the condition of a domestic sickness and accident insurance
company, it shall be allowed as assets only such investments, cash, and
accounts as are authorized by the laws of this state at the date of the
examination. In ascertaining its liabilities, there shall be charged, in addition to
the capital stock and all outstanding claims, a sum equal to the total unearned
premium on the policies in force, after deducting credit for reinsurance
authorized by sections 44-416.05 to 44-416.10, calculated on the gross sum
without any deductions on any account, charged to the policyholder on each
respective risk from the date of the issuance of the policy.

Source: Laws 1913, c. 154, § 96, p. 439; R.S.1913, § 3233; Laws 1919, c.
190, tit. V, art. VI, § 4, p. 619; C.S.1922, § 7832; C.S.1929,
§ 44-504; R.S.1943, § 44-409; Laws 1949, c. 149, § 1, p. 375;
Laws 1965, c. 263, § 1, p. 747; Laws 1981, LB 330, § 2; Laws
1985, LB 299, § 8; Laws 2000, LB 930, § 3; Laws 2005, LB 119,
§ 7.

44-416 Repealed. Laws 2005, LB 119, § 44.

44-416.01 Repealed. Laws 2005, LB 119, § 44.
44-416.03 Repealed. Laws 2005, LB 119, § 44.
44-416.04 Repealed. Laws 2005, LB 119, § 44.

44-416.05 Reinsurance agreements; purpose of sections.

The purpose of sections 44-416.05 to 44-416.10 is to protect the interest of]
insureds, claimants, ceding insurers, assuming insurers, and the public general-
ly. The Legislature hereby declares its intent is to ensure adequate regulation of]
insurers and reinsurers and adequate protection for those to whom they owe
obligations. In furtherance of that state interest, the Legislature hereby provides
a mandate that upon the insolvency of a non-United States insurer or reinsurer
that provides security to fund its United States obligations in accordance with
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such sections, the assets representing the security shall be maintained in the
United States and claims shall be filed with and valued by the state insurance
commissioner with regulatory oversight, and the assets shall be distributed, in
accordance with the insurance laws of the state in which the trust is domiciled
that are applicable to the liquidation of domestic United States insurance
companies. The Legislature declares that the matters contained in such sections
are fundamental to the business of insurance in accordance with 15 U.S.C.
1011 and 1012.

Source: Laws 2005, LB 119, § 30.

44-416.06 Credit for reinsurance; when allowed.

(1) Credit for reinsurance shall be allowed a domestic ceding insurer as
either an asset or a reduction from liability on account of reinsurance ceded
only when the reinsurer meets the requirements of subsection (2), (3), (4), (5),
or (6) of this section. Except as otherwise provided in section 44-224.11, credit
shall be allowed under subsection (2), (3), or (4) of this section only for cessions
of those kinds or classes of business which the assuming insurer is licensed or
otherwise permitted to write or assume in its state of domicile or, in the case of
a United States branch of an alien assuming insurer, in the state through which
it is entered and licensed to transact insurance or reinsurance. Credit shall be
allowed under subsection (4) or (5) of this section only if the applicable
requirements of subsection (7) of this section have been satisfied.

(2) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that is licensed to transact insurance in this state.

(3)(a) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that is accredited as a reinsurer in this state. An accredited reinsurer is
one that:

(1) Files with the Director of Insurance evidence of its submission to this
state’s jurisdiction;

(ii) Submits to this state’s authority to examine its books and records;

(iii) Is licensed to transact insurance or reinsurance in at least one state, or in
the case of a United States branch of an alien assuming insurer, is entered
through and licensed to transact insurance or reinsurance in at least one state;
and

(iv) Files annually with the director a copy of its annual statement filed with
the insurance department of its state of domicile and a copy of its most recent
audited financial statement and either:

(A) Maintains a surplus as regards policyholders in an amount not less than
twenty million dollars and whose accreditation has not been denied by the
director within ninety days of its submission; or

(B) Maintains a surplus as regards policyholders in an amount less than
twenty million dollars and whose accreditation has been approved by the
director.

(b) Credit shall not be allowed a domestic ceding insurer if the assuming
insurer’s accreditation has been revoked by the director after notice and
hearing.

(4)(a) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that is domiciled in, or in the case of a United States branch of an alien
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assuming insurer is entered through, a state that employs standards regarding
credit for reinsurance substantially similar to those applicable under this
section and the assuming insurer or United States branch of an alien assuming
insurer:

(i) Maintains a surplus as regards policyholders in an amount not less than
twenty million dollars; and

(ii) Submits to the authority of this state to examine its books and records.

(b) The requirement of subdivision (4)(a)(i) of this section does not apply to
reinsurance ceded and assumed pursuant to pooling arrangements among
insurers in the same holding company system.

(5)(a) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that maintains a trust fund in a qualified United States financial
institution for the payment of the valid claims of its United States ceding
insurers and their assigns and successors in interest. To enable the director to
determine the sufficiency of the trust fund, the assuming insurer shall report
annually to the director information substantially the same as that required to
be reported on the National Association of Insurance Commissioners Annual
Statement form by licensed insurers. The assuming insurer shall submit to
examination of its books and records by the director and bear the expense of
examination.

(b)(i) Credit for reinsurance shall not be granted under this subsection unless
the form of the trust and any amendments to the trust have been approved by:

(A) The commissioner of the state where the trust is domiciled; or

(B) The commissioner of another state who, pursuant to the terms of the trust
instrument, has accepted principal regulatory oversight of the trust.

(ii) The form of the trust and any trust amendments also shall be filed with
the commissioner of every state in which the ceding insurer beneficiaries of the
trust are domiciled. The trust instrument shall provide that contested claims
shall be valid and enforceable upon the final order of any court of competent
jurisdiction in the United States. The trust shall vest legal title to its assets in its
trustees for the benefit of the assuming insurer’s United States ceding insurers,
their assigns, and successors in interest. The trust and the assuming insurer
shall be subject to examination as determined by the director.

(iii) The trust shall remain in effect for as long as the assuming insurer has
outstanding obligations due under the reinsurance agreements subject to the
trust. No later than February 28 of each year the trustee of the trust shall report
to the director in writing the balance of the trust and listing the trust’s
investments at the preceding year end and shall certify the date of termination
of the trust, if so planned, or certify that the trust will not expire prior to the
following December 31.

(c) The following requirements apply to the following categories of assuming
insurer:

(i) The trust fund for a single assuming insurer shall consist of funds in trust
in an amount not less than the assuming insurer’s liabilities attributable to
reinsurance ceded by United States ceding insurers and, in addition, the
assuming insurer shall maintain a trusteed surplus of not less than twenty
million dollars; and

(ii)(A) In the case of a group including incorporated and individual unincor-
porated underwriters:
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(I) For reinsurance ceded under reinsurance agreements with an inception,
amendment, or renewal date on or after August 1, 1995, the trust shall consist
of a trusteed account in an amount not less than the group’s several liabilities
attributable to business ceded by United States domiciled ceding insurers to
any member of the group;

(IT) For reinsurance ceded under reinsurance agreements with an inception
date on or before July 31, 1995, and not amended or renewed after that date,
notwithstanding the other provisions of sections 44-416.05 to 44-416.10, the
trust shall consist of a trusteed account in an amount not less than the group’s
several insurance and reinsurance liabilities attributable to business written in
the United States; and

(IIT) In addition to these trusts, the group shall maintain in trust a trusteed
surplus of which one hundred million dollars shall be held jointly for the
benefit of the United States domiciled ceding insurers of any member of the
group for all years of account;

(B) The incorporated members of the group shall not be engaged in any
business other than underwriting as a member of the group and shall be subject
to the same level of regulation and solvency control by the group’s domiciliary
regulator as are the unincorporated members; and

(C) Within ninety days after its financial statements are due to be filed with
the group’s domiciliary regulator, the group shall provide to the director an
annual certification by the group’s domiciliary regulator of the solvency of each
underwriter member, or if a certification is unavailable, financial statements,
prepared by independent public accountants, of each underwriter member of
the group.

(6) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer not meeting the requirements of subsection (2), (3), (4), or (5) of this
section, but only as to the insurance of risks located in jurisdictions where the
reinsurance is required by applicable law or regulation of that jurisdiction.

(7) If the assuming insurer is not licensed or accredited to transact insurance
or reinsurance in this state, the credit permitted by subsections (4) and (5) of
this section shall not be allowed unless the assuming insurer agrees in the
reinsurance agreements:

(a)(i) That in the event of the failure of the assuming insurer to perform its
obligations under the terms of the reinsurance agreement, the assuming insur-
er, at the request of the ceding insurer, shall submit to the jurisdiction of any
court of competent jurisdiction in any state of the United States, will comply
with all requirements necessary to give the court jurisdiction, and will abide by
the final decision of the court or of any appellate court in the event of an
appeal; and

(ii) To designate the director or a designated attorney as its true and lawful
attorney upon whom may be served any lawful process in any action, suit, or
proceeding instituted by or on behalf of the ceding company.

(b) This subsection is not intended to conflict with or override the obligation
of the parties to a reinsurance agreement to arbitrate their disputes, if this
obligation is created in the agreement.

(8) If the assuming insurer does not meet the requirements of subsection (2),
(3), or (4) of this section, the credit permitted by subsection (5) of this section
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shall not be allowed unless the assuming insurer agrees in the trust agreements
to the following conditions:

(a) Notwithstanding any other provisions in the trust instrument, if the trust
fund is inadequate because it contains an amount less than the amount
required by subdivision (5)(c) of this section, or if the grantor of the trust has
been declared insolvent or placed into receivership, rehabilitation, liquidation,
or similar proceedings under the laws of its state or country of domicile, the
trustee shall comply with an order of the commissioner with regulatory over-
sight over the trust or with an order of a court of competent jurisdiction
directing the trustee to transfer to the state insurance commissioner with
regulatory oversight all of the assets of the trust fund;

(b) The assets shall be distributed by and claims shall be filed with and valued
by the state insurance commissioner with regulatory oversight in accordance
with the laws of the state in which the trust is domiciled that are applicable to
the liquidation of domestic insurance companies;

(c) If the state insurance commissioner with regulatory oversight determines
that the assets of the trust fund or any part thereof are not necessary to satisfy
the claims of the United States ceding insurers of the grantor of the trust, the
assets or part thereof shall be returned by the state insurance commissionen
with regulatory oversight to the trustee for distribution in accordance with the
trust agreement; and

(d) The grantor shall waive any right otherwise available to it under United
States law that is inconsistent with this provision.

Source: Laws 2005, LB 119, § 31.

44-416.07 Asset or reduction from liability for reinsurance; limitations;
security required.

An asset or a reduction from liability for the reinsurance ceded by a domestic
insurer to an assuming insurer not meeting the requirements of section
44-416.06 shall be allowed in an amount not exceeding the liabilities carried by
the ceding insurer. The reduction shall be in the amount of funds held by or on
behalf of the ceding insurer, including funds held in trust for the ceding
insurer, under a reinsurance contract with the assuming insurer as security for
the payment of obligations thereunder, if the security is held in the United
States subject to withdrawal solely by, and under the exclusive control of, the
ceding insurer, or, in the case of a trust, held in a qualified United States
financial institution. This security may be in the form of:

(1) Cash;

(2) Securities approved by the Director of Insurance. The director may use
the list of securities furnished by the Securities Valuation Office of the National
Association of Insurance Commissioners and qualifying as admitted assets;

(3)(a) Clean, irrevocable, unconditional letters of credit, issued or confirmed
by a qualified United States financial institution effective no later than Decem-
ber 31 of the year for which the filing is being made, and in the possession of,
or in trust for, the ceding company on or before the filing date of its annual
statement; or

(b) Letters of credit meeting applicable standards of issuer acceptability as of
the dates of their issuance or confirmation shall, notwithstanding the issuing or
confirming institution’s subsequent failure to meet applicable standards of
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issuer acceptability, continue to be acceptable as security until their expiration,
extension, renewal, modification, or amendment, whichever first occurs; or

(4) Any other form of security acceptable to the director.
Source: Laws 2005, LB 119, § 32.

44-416.08 Qualified United States financial institution, defined.

(1) For purposes of subdivision (3) of section 44-416.07, qualified United
States financial institution means an institution that:

(a) Is organized or, in the case of a United States office of a foreign banking
organization, licensed under the laws of the United States or any state thereof;

(b) Is regulated, supervised, and examined by United States federal or state
authorities having regulatory authority over banks and trust companies; and

(c) Has been determined by either the Director of Insurance or the Securities
Valuation Office of the National Association of Insurance Commissioners to
meet such standards of financial condition and standing as are considered
necessary and appropriate to regulate the quality of financial institutions whose
letters of credit will be acceptable to the director.

(2) For purposes of those provisions of sections 44-416.05 to 44-416.10
specifying those institutions that are eligible to act as a fiduciary of a trust,
qualified United States financial institution means an institution that:

(a) Is organized or, in the case of a United States branch or agency office of a
foreign banking organization, licensed under the laws of the United States or
any state thereof and has been granted authority to operate with fiduciary
powers; and

(b) Is regulated, supervised, and examined by federal or state authorities
having regulatory authority over banks and trust companies.

Source: Laws 2005, LB 119, § 33.

44-416.09 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out
sections 44-416.05 to 44-416.10.

Source: Laws 2005, LB 119, § 34.

44-416.10 Applicability of sections.

Sections 44-416.05 to 44-416.10 apply to all cessions after September 4,
2005, under reinsurance agreements that have an inception, anniversary, or
renewal date not less than six months after September 4, 2005.

Source: Laws 2005, LB 119, § 35.

44-417 Credit for reinsurance; conditions.

No credits specified in sections 44-416.05 to 44-416.10 shall be made or
allowed as an admitted asset or deduction from liability to any ceding insurer
for reinsurance unless the contract of reinsurance provides in substance that, in
the event of the insolvency of the ceding insurer, the portion of any risk or
obligation assumed by the reinsurer, when such portion is ascertained, shall be
payable by the assuming insurer on the basis of the liability of the ceding
insurer under the contract or contracts reinsured without diminution because
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of the insolvency of the ceding insurer. Such payments shall be made directly to
the ceding insurer or to its domiciliary liquidator except (1) when the contract
or other written agreement specifically provides another payee of such reinsur-
ance in the event of the insolvency of the ceding insurer or (2) when the
assuming insurer, with the consent of the direct insured, has assumed such
policy obligations of the ceding insurer as direct obligations of the assuming
insurer to the payees under such policies and in substitution for the obligations
of the ceding insurer to such payees. The reinsurance agreement may provide
that the domiciliary liquidator, receiver, or legal successor of an insolvent
ceding insurer shall give written notice of the pendency of a claim against the
insolvent ceding insurer on the policy or bond reinsured, within a reasonable
time after such claim is filed in the insolvency proceeding, and that during the
pendency of such claim, any assuming insurer may investigate such claim and
interpose, at its own expense, in the proceeding in which such claim is to be
adjudicated, any defense or defenses which it may deem available to the ceding
insurer or its liquidator, receiver, or legal successor. The expense thus incurred
by the assuming insurer may be filed as a claim against the insolvent ceding
insurer as part of the expense of liquidation, to the extent of a proportionate
share of the benefit which may accrue to the ceding insurer solely as a result of
the defense undertaken by the assuming insurer.

When two or more assuming insurers are involved in the same claim and a
majority in interest elect to interpose a defense to such claim, the expense shall
be apportioned subject to court approval, in accordance with the terms of the
reinsurance agreement as though such expense had been incurred by the
ceding insurer.

Source: Laws 1951, c. 131, § 2, p. 552; Laws 1985, LB 299, § 9; Laws
1991, LB 236, § 43; Laws 2001, LB 360, § 1; Laws 2005, LB 119,
§ 8.

ARTICLE 5
STANDARD PROVISIONS AND FORMS

Section

44-501. Fire insurance policies; form; contents.

44-507. Foreign and domestic companies; policies; contents; reciprocity.

44-508. Liability insurance; automobiles; bankruptcy of insured; policy provisions;
reciprocity.

44-514. Automobile liability policy; terms, defined.

44-522. Policies; cancellation requirements.

44-526. Health claim form; terms, defined.

44-531. Reduction or elimination of coverage; restrictive condition; notice required;
right of parties to amend contract.

44-501 Fire insurance policies; form; contents.

No policy or contract of fire and lightning insurance, including a renewal
thereof, shall be made, issued, used, or delivered by any insurer or by any|
insurance producer or representative of an insurer on property within this state
other than such as shall conform as nearly as practicable to blanks, size of type,
context, provisions, agreements, and conditions with the 1943 Standard Fire
Insurance Policy of the State of New York, a copy of which shall be filed in the
office of the Director of Insurance as standard policy for this state, and no other
or different provision, agreement, condition, or clause shall in any manner be
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made a part of such contract or policy or be endorsed thereon or delivered
therewith except as provided in subdivisions (1) through (11) of this section.

(1) The name of the company, its location and place of business, the date of
its incorporation or organization, the state or country under which such
company is organized, the amount of paid-up capital stock, whether it is a
stock, mutual, reciprocal, or assessment company, the names of its officers, the
number and date of the policy, and appropriate company emblems may be
printed on policies issued on property in this state. Any insurer organized under
special charter provisions may so indicate upon its policy and may add a
statement of the plan under which it operates in this state.

In lieu of the facsimile signatures of the president and secretary of the insurer
on such policy, there may appear the signature or signatures of such persons as
are duly authorized by the insurer to execute the contract. No such policy shall
be void if the facsimile signature or signatures of any officer of the company
shall not correspond with the actual persons who are such officers at the
inception of the contract if such policy is countersigned by a duly authorized
agent of the insurer.

(2) Printed or written forms of description and specifications or schedules of
the property covered by any particular policy and any other matter necessary to
express clearly all the facts and conditions of insurance on any particular risk,
which facts or conditions shall in no case be inconsistent with or a waiver of
any of the provisions or conditions of the standard policy herein provided for,
may be written upon or attached or appended to any policy issued on property
in this state. Appropriate forms of supplemental contracts, contracts, or en-
dorsements, whereby the interest in the property described in such policy shall
be insured against one or more of the perils which insurer is empowered to
assume, may be used in connection with the standard policy. Such forms of
contracts, supplemental contracts, or endorsements attached or printed thereon
may contain provisions and stipulations inconsistent with the standard policy if]
applicable only to such other perils. The pages of the standard policy may be
renumbered and rearranged for convenience in the preparation of individual
contracts and to provide space for the listing of rates and premiums for
coverages insured thereunder or under endorsements attached or printed
thereon and such other data as may be included for duplication on daily reports
for office records.

(3) A company, corporation, or association organized or incorporated under
and in pursuance of the laws of this state or elsewhere, if entitled to do business
in this state, may with the approval of the Director of Insurance, if the same is
not already included in the standard form as filed in the office of the Depart-
ment of Insurance, print on its policies any provision which it is required by
law to insert therein if the provision is not in conflict with the laws of this state
or the United States or with the provisions of the standard form provided for in
this section, but such provision shall be printed apart from the other provisions,
agreements, or conditions of the policy and in type not smaller than the body of
the policy and a separate title, as follows: Provisions required by law to be
stated in this policy, and be a part of the policy.

(4) There may be endorsed on the outside of any policy provided for in this
section for the name, with the words insurance producer and place of business,
of any insurance producer, either by writing, printing, stamping, or otherwise.
There may also be added, with the approval of the Director of Insurance, a
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statement of the group of companies with which the company is financially
affiliated and the usual company medallion.

(5) When two or more companies, each having previously complied with the
laws of this state, unite to issue a joint policy, there may be expressed in the
headline of each policy the fact of the severalty of the contract and also the
proportion of premiums to be paid to each company and the proportion of
liability which each company agrees to assume. In the printed conditions of]
such policy, the necessary change may be made from the singular to plural
number when reference is made to the companies issuing such policy.

(6) This section shall not apply to motor vehicle, inland marine, or ocean
marine insurance, reinsurance contracts between insurance companies, or
insurance that does not cover risks of a personal nature. An insurer may file
with the director, pursuant to the Property and Casualty Insurance Rate and
Form Act, any form of policy which includes coverage against the peril of fire
and substantial coverage against other perils without complying with the
provisions of this section if such policy with respect to the peril of fire includes
provisions which are the substantial equivalent of the minimum provisions of
the standard policy provided for in this section and if the policy is complete as
to all its terms without reference to any other document.

(7) If the policy is made by a mutual assessment or other company having
special regulations lawfully applicable to its organization, membership, poli-
cies, or contracts of insurance, such regulations shall apply to and form a part
of the policy as the same may be written or printed upon or attached or
appended thereto.

(8) Assessment associations may issue policies with such modifications as
shall be filed with the director pursuant to the Property and Casualty Insurance
Rate and Form Act.

(9) Any other coverage which a company is authorized to write under the
laws of this state may be written in combination with a fire insurance policy.

(10) The policy shall provide that claims involving total loss situations shall
be paid in accordance with section 44-501.02.

(11) Notwithstanding any other provision of this section, an insurer may file,
pursuant to the Property and Casualty Insurance Rate and Form Act, any form
of policy with variations in terms and conditions from the standard policy
provided for in this section.

Source: Laws 1913, c. 154, § 100, p. 444; R.S.1913, § 3237; Laws 1919, c.
190, tit. V, art. VII, § 1, p. 625; C.S.1922, § 7836; C.S.1929,
§ 44-601; R.S.1943, § 44-501; Laws 1951, c. 139, § 1, p. 572;
Laws 1959, c. 207, § 1, p. 724; Laws 1973, LB 51, § 1; Laws
1989, LB 92, § 119; Laws 2003, LB 216, § 5; Laws 2007, LB117,
§ 4.

Cross References

Property and Casualty Insurance Rate and Form Act, see section 44-7501.

44-507 Foreign and domestic companies; policies; contents; reciprocity.

The policies of any insurance company not organized under the laws of this
state may, if filed with the director pursuant to the Property and Casualty
Insurance Rate and Form Act, contain any provisions which the law of the
state, territory, district, or country under which the company is organized
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prescribes shall be in such policies when issued in this state, and the policies of
any insurance company organized under the laws of this state may, when
issued or delivered in any other state, territory, district, or country, contain any
provision required by the laws of the state, territory, district, or country in
which such policies are issued, the provisions of sections 44-501 to 44-510 to
the contrary notwithstanding.

Source: Laws 1913, c. 154, § 106, p. 453; R.S.1913, § 3243; Laws 1919, c.
190, tit. V, art. VII, § 7, p. 634; C.S.1922, § 7842; Laws 1925, c.
124, § 4, p. 330; C.S.1929, § 44-607; R.S.1943, § 44-507; Laws
2007, LB117, 8§ 5.

Cross References

Property and Casualty Insurance Rate and Form Act, see section 44-7501.

44-508 Liability insurance; automobiles; bankruptcy of insured; policy provi-
sions; reciprocity.

The policies or contracts of insurance covering legal liability for injury to a
person or persons caused by the ownership, operation, use, or maintenance of
an automobile issued by any domestic or foreign company shall, if filed with the
director pursuant to the Property and Casualty Insurance Rate and Form Act,
contain a provision that the insolvency or bankruptcy of the assured shall not
release the company from the payment of damages for injury sustained or loss
occasioned during the life of the policy, and, in case of such insolvency or
bankruptcy, an action may be maintained within the terms and limits of the
policy by the injured person or his or her heirs against the insurer.

Source: Laws 1925, c. 124, § 4, p. 330; C.S.1929, § 44-607; R.S.1943,
§ 44-508; Laws 2007, LB117, § 6.

Cross References

Property and Casualty Insurance Rate and Form Act, see section 44-7501.

44-514 Automobile liability policy; terms, defined.

For purposes of sections 44-514 to 44-521, unless the context otherwise
requires:

(1) Policy shall mean an automobile liability policy providing all or part of
the coverage defined in subdivision (2) of this section, delivered or issued for
delivery in this state, insuring a natural person as named insured or one or
more related individuals resident of the same household, and under which the
insured vehicles designated in the policy are of the following types only: (a) A
motor vehicle of the private passenger or station wagon type that is not used as
a public or livery conveyance for passengers nor rented to others; or (b) any
other four-wheel motor vehicle of the pickup, panel, or delivery type which is
not used in the occupation, profession, or business of the insured, except that
sections 44-514 to 44-521 shall not apply (i) to any policy issued under an
automobile assigned risk plan; (ii) to any policy subject to section 44-523; (iii)
to any policy covering garage, automobile sales agency, repair shop, service
station, or public parking place operation hazards; or (iv) to any policy of
insurance issued principally to cover personal or premises liability of an
insured even though such insurance may also provide some incidental coverage
for liability arising out of the ownership, maintenance, or use of a motor vehicle
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on the premises of such insured or on the way immediately adjoining such
premises;

(2) Automobile liability coverage shall include only coverage of bodily injury
and property damage liability, medical payments, uninsured motorist coverage,
and underinsured motorist coverage;

(3) Renewal or to renew shall mean the issuance and delivery by an insurer
of a policy replacing at the end of the policy period a policy previously issued
and delivered by the same insurer or the issuance and delivery of a certificate
or notice extending the term of a policy beyond its policy period or term, except
that (a) any policy with a policy period or term of less than six months shall be
considered as if written for a policy period or term of six months and (b) any
policy written for a term longer than one year or any policy with no fixed
expiration date shall be considered as if written for successive policy periods or
terms of one year, and such policy may be terminated at the expiration of any
annual period upon giving twenty days’ notice of cancellation prior to such
anniversary date, and such cancellation shall not be subject to any other
provisions of sections 44-514 to 44-521; and

(4) Nonpayment of premium shall mean failure of the named insured to
discharge when due any of his or her obligations in connection with the
payment of any premium on a policy or any installment of such premium,
whether the premium is payable directly to the insurer or its agent or indirectly
under any premium finance plan or extension of credit.

Source: Laws 1972, LB 1396, § 1; Laws 1989, LB 92, § 124; Laws 2007,
LB115, § 1.

44-522 Policies; cancellation requirements.

(1) No insurer may file an insurance policy with the department, as required
by the Property and Casualty Insurance Rate and Form Act, which insures
against loss or damage to property or against legal liability from any cause
unless such policy contains appropriate provisions for cancellation thereof by
either the insurer or the insured and for nonrenewal thereof by the insurer.

(2) On any policy or binder of property, marine, or liability insurance, as
specified in section 44-201, the insurer shall give the insured sixty days” written
notice prior to cancellation or nonrenewal of such policy or binder, except that
the insurer may cancel upon ten days’ written notice to the insured in the event
of nonpayment of premium or if such policy or binder has a specified term of
sixty days or less unless the policy or binder has previously been renewed. The
requirements of this subsection shall apply to a cancellation initiated by a
premium finance company for nonpayment of premium. The provisions of this
subsection and subsection (4) of this section shall not apply to nonrenewal of a
policy or binder which has a specified term of sixty days or less unless the
policy or binder has previously been renewed. Such notice shall state the
reason for cancellation or nonrenewal.

(3) Notwithstanding subsection (2) of this section, no policy of property,
marine, or liability insurance, as specified in section 44-201, which has been in
effect for more than sixty days shall be canceled by the insurer except for one of
the following reasons:

(a) Nonpayment of premium;
(b) The policy was obtained through a material misrepresentation;
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(¢) Any insured has submitted a fraudulent claim;
(d) Any insured has violated any of the terms and conditions of the policy;
(e) The risk originally accepted has substantially increased;

(f) Certification to the Director of Insurance of loss of reinsurance by the
insurer which provided coverage to the insurer for all or a substantial part of
the underlying risk insured; or

(g) The determination by the director that the continuation of the policy could
place the insurer in violation of the insurance laws of this state.

(4) Notice of cancellation or nonrenewal shall be sent by registered, certified,
or first-class mail to the insured’s last mailing address known to the insurer. If
sent by first-class mail, a United States Postal Service certificate of mailing
shall be sufficient proof of receipt of notice on the third calendar day after the
date of the certificate.

(5) For purposes of this section:

(a) An insurer’s substitution of insurance upon renewal which results in
substantially equivalent coverage shall not be considered a cancellation of or a
refusal to renew a policy; and

(b) The transfer of a policyholder between insurers within the same insurance
group shall be considered a cancellation or a refusal to renew a policy only if
the transfer results in policy coverage or rates substantially less favorable to the
insured.

(6) The requirements of subsections (2), (3), and (4) of this section shall not
apply to automobile insurance coverage, insurance coverage issued under the
Nebraska Workers’ Compensation Act, insurance coverage on growing crops,
or insurance coverage which is for a specified season or event and which is not
subject to renewal or replacement.

(7) All policy forms issued for delivery in Nebraska shall conform to this
section.

Source: Laws 1913, c. 154, § 72, p. 424; R.S.1913, § 3208; Laws 1919, c.
190, tit. V, art. IV, § 42, p. 604; C.S.1922, § 7807; C.S.1929,
§ 44-342; R.S.1943, § 44-379; Laws 1955, c. 176, § 1, p. 505;
Laws 1986, LB 1184, § 1; R.S.1943, (1988), § 44-379; Laws 1989,
LB 92,8 126; Laws 1991, LB 233, § 45; Laws 1999, LB 326, § 3;
Laws 2000, LB 1119, § 37; Laws 2001, LB 360, § 5; Laws 2007,
LB117,8 7.

Cross References

Nebraska Workers’ Compensation Act, see section 48-1,110.
Property and Casualty Insurance Rate and Form Act, see section 44-7501.

44-526 Health claim form; terms, defined.
For purposes of the Standardized Health Claim Form Act:

(1) Ambulatory surgical facility shall mean a facility, not a part of a hospital,
which provides surgical treatment to patients not requiring hospitalization and
which is licensed as a health clinic as defined by section 71-416 but shall not
include the offices of private physicians or dentists whether for individual or
group practice;
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(2) Health care shall mean any treatment, procedure, or intervention to
diagnose, cure, care for, or treat the effects of disease or injury or congenital or
degenerative condition;

(3) Health care practitioner shall mean an individual or group of individuals
in the form of a partnership, limited liability company, or corporation licensed,
certified, or otherwise authorized or permitted by law to administer health care
in the course of professional practice and shall include the health care profes-
sions and occupations which are regulated in the Uniform Credentialing Act;

(4) Hospital shall mean a hospital as defined by section 71-419 except state
hospitals administered by the Department of Health and Human Services;

(5) Institutional care providers shall mean all facilities licensed or otherwise
authorized or permitted by law to administer health care in the ordinary course
of business and shall include all health care facilities defined in the Health Care
Facility Licensure Act;

(6) Issuer shall mean an insurance company, fraternal benefit society, health
maintenance organization, third-party administrator, or other entity reimburs-
ing the costs of health care expenses;

(7) Medicaid shall mean the medical assistance program pursuant to the
Medical Assistance Act;

(8) Medicare shall mean Title XVIII of the federal Social Security Act, 42
U.S.C. 1395 et seq., as amended; and

(9) Uniform claim form shall mean the claim forms and electronic transfer
procedures developed pursuant to section 44-527.

Source: Laws 1994, LB 1222, § 54; Laws 1996, LB 1044, § 235; Laws
2000, LB 819, § 68; Laws 2006, LB 1248, § 58; Laws 2007,
LB463, § 1134.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Medical Assistance Act, see section 68-901.
Uniform Credentialing Act, see section 38-101.

44-531 Reduction or elimination of coverage; restrictive condition; notice
required; right of parties to amend contract.

(1) If an insurer reduces or eliminates any coverage in or introduces a more
restrictive condition as part of a policy in force delivered or issued for delivery
in this state and subject to sections 44-514 to 44-521 or section 44-522 or
44-523 prior to renewal of the policy and other than at the request of the
named insured or as required by law, the insurer shall send to the named
insured a notice explaining clearly what coverage has been reduced or eliminat-
ed or what condition has been restricted. The notice may be in a printed or
electronic form if the named insured requested the electronic form and there
was an agreement to that effect with the insurer prior to such request. If the
named insured does not receive the notice, the reduction or elimination of
coverage or restrictive condition shall not become part of the policy. It shall be
a rebuttable presumption that all insureds received the notice if it was sent by
email or first-class mail to the named insured’s last-known email address or
mailing address contained in the policy.

(2) Notice of any reduction or elimination of coverage or restrictive condition
as part of a policy in force delivered or issued for delivery in this state and
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subject to sections 44-514 to 44-521 or section 44-522 or 44-523 and other than
at the request of the named insured or as required by law shall be sent to each
agency that holds an agency contract with the insurer prior to the introduction
into the marketplace of a policy containing the reduction or elimination of
coverage or restrictive condition.

(3) Nothing in this section shall restrict the right of the parties to an
insurance contract to amend the contract, during the policy term but not
during the renewal process, pursuant to an endorsement attached to the policy
if requested by a named insured under the policy. An endorsement attached to
a policy pursuant to this subsection requires no further notice beyond such
endorsement.

Source: Laws 2008, LB1045, § 1.
ARTICLE 7

GENERAL PROVISIONS COVERING LIFE, SICKNESS,
AND ACCIDENT INSURANCE

Section

44-710.01. Sickness and accident insurance; standard policy provisions; requirements;
enumeration.

44-761. Group sickness and accident insurance; required provisions.

44-771. Hospital, defined.

44-772. Substance abuse treatment center, defined.

44-773. Outpatient program, defined.

44-774. Certified, defined.

44-782. Health insurance provider; coverage of mental or nervous disorders; re-
quirements.

44-784. Coverage for childhood immunizations; requirements.

44-789. Coverage for bone or joint treatment; requirements.

44-792. Mental health conditions; terms, defined.

44-793. Mental health conditions; coverage; requirements.

44-797. Coverage for breast reconstruction; requirements; exceptions.

44-7,102.  Coverage for screening for colorectal cancer.
44-7,103.  Continuing coverage for children to age thirty; requirements.

44-710.01 Sickness and accident insurance; standard policy provisions; re-
quirements; enumeration.

No policy of sickness and accident insurance shall be delivered or issued for
delivery to any person in this state unless (1) the entire money and other
considerations therefor are expressed therein, (2) the time at which the insur-
ance takes effect and terminates is expressed therein, (3) it purports to insure
only one person, except that a policy may insure, originally or by subsequent
amendment, upon the application of an adult member of a family who shall be
deemed the policyholder, any two or more eligible members of that family,
including husband, wife, dependent children, any children enrolled on a full-
time basis in any college, university, or trade school, or any children under a
specified age which shall not exceed thirty years and any other person depen-
dent upon the policyholder; any individual policy hereinafter delivered or
issued for delivery in this state which provides that coverage of a dependent
child shall terminate upon the attainment of the limiting age for dependent
children specified in the policy shall also provide in substance that attainment
of such limiting age shall not operate to terminate the coverage of such child
during the continuance of such policy and while the child is and continues to be
both (a) incapable of self-sustaining employment by reason of mental retarda-
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tion or physical handicap and (b) chiefly dependent upon the policyholder for
support and maintenance, if proof of such incapacity and dependency is
furnished to the insurer by the policyholder within thirty-one days of the child’s
attainment of the limiting age and subsequently as may be required by the
insurer but not more frequently than annually after the two-year period follow-
ing the child’s attainment of the limiting age; such insurer may charge an
additional premium for and with respect to any such continuation of coverage
beyond the limiting age of the policy with respect to such child, which premium
shall be determined by the insurer on the basis of the class of risks applicable to
such child, (4) it contains a title on the face of the policy correctly describing
the policy, (5) the exceptions and reductions of indemnity are set forth in the
policy and, except those which are set forth in sections 44-710.03 and
44-710.04, are printed, at the insurer’s option, either included with the benefit
provision to which they apply or under an appropriate caption such as EXCEP-
TIONS, or EXCEPTIONS AND REDUCTIONS; if an exception or reduction
specifically applies only to a particular benefit of the policy, a statement of such
exception or reduction shall be included with the benefit provision to which it
applies, (6) each such form, including riders and endorsements, shall be
identified by a form number in the lower left-hand corner of the first page
thereof, (7) it contains no provision purporting to make any portion of the
charter, rules, constitution, or bylaws of the insurer a part of the policy unless
such portion is set forth in full in the policy, except in the case of the
incorporation of, or reference to, a statement of rates or classification of risks,
or short-rate table filed with the Director of Insurance, and (8) on or after
January 1, 1999, any restrictive rider contains a notice of the existence of the
Comprehensive Health Insurance Pool if the policy provides health insurance
as defined in section 44-4209.

Source: Laws 1957, c. 188, § 2, p. 643; Laws 1969, c. 374, § 1, p. 1333;
Laws 1989, LB 92, § 131; Laws 1998, LB 1063, § 1; Laws 2009,
LB551, § 1.

44-761 Group sickness and accident insurance; required provisions.

Each group policy of sickness and accident insurance shall contain in
substance the following provisions:

(1) A provision that the policy, the application of the policyholder if such
application or copy thereof is attached to such policy, and the individual
applications, if any, submitted in connection with such policy by the employees
or members, shall constitute the entire contract between the parties, that all
statements, in the absence of fraud, made by any applicant or applicants shall
be deemed representations and not warranties, and that no such statement
shall avoid the insurance or reduce benefits thereunder unless contained in a
written application of which a copy is attached to the policy;

(2) A provision that the insurer will furnish to the policyholder, for delivery to
each employee or member of the insured group, an individual certificate setting
forth in summary form a statement of the essential features of the insurance
coverage of such employee or member and to whom benefits thereunder are
payable. If dependents are included in the coverage, only one certificate need
be issued for each family unit;
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(3) A provision that to the group originally insured may be added from time
to time eligible new employees or members or dependents, as the case may be,
in accordance with the terms of the policy; and

(4) A provision that the insurance coverage of the employee or member may
include, originally or by subsequent amendment, upon the application of the
employee or member, any two or more eligible members of his or her family,
including husband, wife, dependent children, any children enrolled on a full-
time basis in any college, university, or trade school, or any children under a
specified age which shall not exceed thirty years, and any other person
dependent upon the policyholder. Any policy which provides that coverage of
an unmarried dependent child shall terminate upon the attainment of the
limiting age for unmarried dependent children specified in the policy shall also
provide that attainment of such limiting age shall not operate to terminate the
coverage of such child during the continuance of the insurance coverage of the
employee or member under such policy and while such child is and continues
to be (a) incapable of self-sustaining employment by reason of mental or
physical handicap and (b) chiefly dependent upon the policyholder for support
and maintenance, if proof of such incapacity and dependency is furnished to
the insurer by the policyholder within thirty-one days of such child’s attainment
of the limiting age and subsequently as may be required by the insurer but not
more frequently than annually after the two-year period following such child’s
attainment of the limiting age. The insurer may charge an additional premium
for and with respect to any such continuation of coverage beyond the limiting
age of the policy, which premium shall be determined by the insurer on the
basis of the class of risks applicable to such child. The provisions of this
subdivision shall be contained in all new policies of group sickness and
accident insurance delivered or issued for delivery to any person in this state.
No group policy of sickness and accident insurance shall contain any provisions
which are in conflict with sections 44-3,144 to 44-3,150.

Source: Laws 1947, c. 164, § 16(2), p. 469; Laws 1976, LB 649, § 1; Laws
1989, LB 92, § 153; Laws 1994, LB 1224, § 79; Laws 2009,
LB551, § 2.

44-771 Hospital, defined.

Hospital shall mean an institution licensed as a hospital by the Department of
Health and Human Services and defined in section 71-419.

Source: Laws 1980, LB 646, § 3; Laws 1996, LB 1044, § 236; Laws 2000,
LB 819, § 69; Laws 2007, LB296, § 173.

44-772 Substance abuse treatment center, defined.

Substance abuse treatment center shall mean an institution licensed as a
substance abuse treatment center by the Department of Health and Human
Services and defined in section 71-430, which provides a program for the
inpatient or outpatient treatment of alcoholism pursuant to a written treatment
plan approved and monitored by a physician and which is affiliated with a
hospital under a contractual agreement with an established system for patient
referral.

Source: Laws 1980, LB 646, § 4; Laws 1985, LB 209, § 1; Laws 1985, LB
253, 8§ 1; Laws 1996, LB 1044, § 237; Laws 1996, LB 1155, § 17;
Laws 2000, LB 819, § 70; Laws 2007, LB296, § 174.
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44-773 Outpatient program, defined.

Outpatient program shall refer to a program which is licensed or certified by
the Department of Health and Human Services or the Division of Behavioral
Health of the Department of Health and Human Services to provide specified
services to persons suffering from the disease of alcoholism.

Source: Laws 1980, LB 646, § 5; Laws 1995, LB 275, § 3; Laws 1996, LB
1044, § 238; Laws 1996, LB 1155, § 18; Laws 2004, LB 1083,
§ 96; Laws 2007, LB296, § 175.

44-774 Certified, defined.

Certified shall mean approved by the Division of Behavioral Health of the
Department of Health and Human Services to render specific types or levels of
care to the person suffering from the disease of alcoholism.

Source: Laws 1980, LB 646, § 6; Laws 1995, LB 275, § 4; Laws 1996, LB
1044, § 239; Laws 2004, LB 1083, § 97; Laws 2007, LB296,
§ 176.

44-782 Health insurance provider; coverage of mental or nervous disorders;
requirements.

No insurance company, health maintenance organization, or other health
insurance provider shall deny payment for treatment of mental or nervous
disorders under a policy, contract, certificate, or other evidence of coverage
issued or delivered in Nebraska on the basis that the hospital or state institution
licensed as a hospital by the Department of Health and Human Services and
defined in section 71-419 providing such treatment is publicly funded and
charges are reduced or no fee is charged depending on the patient’s ability to
pay.

Source: Laws 1985, LB 487, § 1; Laws 1989, LB 92, § 162; Laws 1996,
LB 1044, § 240; Laws 2000, LB 819, § 71; Laws 2007, LB296,
§ 177.

44-784 Coverage for childhood immunizations; requirements.

Notwithstanding section 44-3,131, any expense-incurred group sickness and
accident insurance policy, certificate, or subscriber contract delivered, issued
for delivery, or renewed after January 1, 1995, or any expense-incurred individ-
ual sickness and accident insurance policy, certificate, or subscriber contract
delivered or issued for delivery after such date that provides coverage for a
dependent child under six years of age shall provide coverage for childhood
immunizations. Benefits for childhood immunizations shall be exempt from any
deductible provision contained in the applicable policy. Copayment, coinsur-
ance, and dollar-limit provisions applicable to other medical services may be
applied to the childhood immunization benefits. This section shall not apply to
any individual or group policies that provide coverage for a specified disease,
accident-only coverage, hospital indemnity coverage, medicare supplement
coverage, long-term care coverage, or other limited-benefit coverage.

For purposes of this section, childhood immunizations shall mean the com-
plete set of vaccinations for children from birth to six years of age for
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immunization against measles, mumps, rubella, poliomyelitis, diphtheria, per-
tussis, tetanus, and haemophilus influenzae type B.

Source: Laws 1994, LB 1222, § 46; Laws 2007, LB63, § 1.

44-789 Coverage for bone or joint treatment; requirements.

Notwithstanding section 44-3,131, no group policy of accident or health
insurance, health services plan, or health maintenance organization subscrip-
tion shall be offered for sale in this state on or after January 1, 2009, unless
such policy, plan, subscription, or contract which specifically provides coverage
for surgical and nonsurgical treatment involving a bone or joint of the skeletal
structure includes the option to provide coverage, for an additional premium
and subject to the insurer’s standard of insurability, for the reasonable and
necessary medical treatment of temporomandibular joint disorder and cra-
niomandibular disorder. The purchaser of the group policy of accident or
health insurance, health services plan, or health maintenance organization
subscription shall accept or reject the coverage in writing on the application or
an amendment thereto for the master group policy of accident or health
insurance, health services plan, or health maintenance organization subscrip-
tion. Benefits may be subject to the same preexisting conditions, limitations,
deductibles, copayments, and coinsurance that generally apply to any other
sickness. The maximum lifetime benefits for temporomandibular joint disorder
and craniomandibular disorder treatment shall be no less than two thousand
five hundred dollars. Nothing in this section shall prevent an insurer from
including such coverage for temporomandibular joint disorder and cranioman-
dibular disorder as part of a policy’s basic coverage instead of offering optional
coverage.

Source: Laws 1998, LB 1162, § 82; Laws 2008, LB855, § 5.

44-792 Mental health conditions; terms, defined.
For purposes of sections 44-791 to 44-795:

(1) Health insurance plan means (a) any group sickness and accident insur-
ance policy, group health maintenance organization contract, or group sub-
scriber contract delivered, issued for delivery, or renewed in this state and (b)
any self-funded employee benefit plan to the extent not preempted by federal
law. Health insurance plan includes any group policy, group contract, or group
plan offered or administered by the state or its political subdivisions. Health
insurance plan does not include group policies providing coverage for a
specified disease, accident-only coverage, hospital indemnity coverage, disabili-
ty income coverage, medicare supplement coverage, long-term care coverage,
or other limited-benefit coverage. Health insurance plan does not include any
policy, contract, or plan covering an employer group that covers fewer than
fifteen employees;

(2) Mental health condition means any condition or disorder involving mental
illness that falls under any of the diagnostic categories listed in the Mental
Disorders Section of the International Classification of Disease;

(3) Mental health professional means (a) a practicing physician licensed to
practice medicine in this state under the Medicine and Surgery Practice Act, (b)
a practicing psychologist licensed to engage in the practice of psychology in
this state as provided in section 38-3111, or (c) a practicing mental health
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professional licensed or certified in this state as provided in the Mental Health
Practice Act;

(4) Rate, term, or condition means lifetime limits, annual payment limits, and
inpatient or outpatient service limits. Rate, term, or condition does not include
any deductibles, copayments, or coinsurance; and

(5)(a) Serious mental illness means, prior to January 1, 2002, (i) schizophre-
nia, (ii) schizoaffective disorder, (iii) delusional disorder, (iv) bipolar affective
disorder, (v) major depression, and (vi) obsessive compulsive disorder; and

(b) Serious mental illness means, on and after January 1, 2002, any mental
health condition that current medical science affirms is caused by a biological
disorder of the brain and that substantially limits the life activities of the person
with the serious mental illness. Serious mental illness includes, but is not
limited to (i) schizophrenia, (ii) schizoaffective disorder, (iii) delusional disor-
der, (iv) bipolar affective disorder, (v) major depression, and (vi) obsessive
compulsive disorder.

Source: Laws 1999, LB 355, § 2; Laws 2007, LB463, § 1135.

Cross References

Medicine and Surgery Practice Act, see section 38-2001.
Mental Health Practice Act, see section 38-2101.

44-793 Mental health conditions; coverage; requirements.

(1) On or after January 1, 2000, notwithstanding section 44-3,131, any health
insurance plan delivered, issued, or renewed in this state (a) if coverage is
provided for treatment of mental health conditions other than alcohol or
substance abuse, (i) shall not establish any rate, term, or condition that places a
greater financial burden on an insured for access to treatment for a serious
mental illness than for access to treatment for a physical health condition and
(ii) if an out-of-pocket limit is established for physical health conditions, shall
apply such out-of-pocket limit as a single comprehensive out-of-pocket limit for
both physical health conditions and mental health conditions, or (b) if no
coverage is to be provided for treatment of mental health conditions, shall
provide clear and prominent notice of such noncoverage in the plan.

(2) If a health insurance plan provides coverage for serious mental illness, the
health insurance plan shall cover health care rendered for treatment of serious
mental illness (a) by a mental health professional, (b) by a person authorized by
the rules and regulations of the Department of Health and Human Services to
provide treatment for mental illness, (c) in a mental health center as defined in
section 71-423, or (d) in any other health care facility licensed under the Health
Care Facility Licensure Act that provides a program for the treatment of a
mental health condition pursuant to a written plan. The issuer of a health
insurance plan may require a health care provider under this subsection to
enter into a contract as a condition of providing benefits.

(3) The Director of Insurance may disapprove any plan that the director
determines to be inconsistent with the purposes of this section.

Source: Laws 1999, LB 355, § 3; Laws 2000, LB 819, § 72; Laws 2007,
LB296, § 178.

Cross References

Health Care Facility Licensure Act, see section 71-401.
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44-797 Coverage for breast reconstruction; requirements; exceptions.

(1)(a) Any individual or group sickness and accident insurance policy, sub-
scriber contract, or group health maintenance organization contract that pro-
vides medical and surgical benefits with respect to a mastectomy shall provide,
in a case of a participant or beneficiary who is receiving benefits in connection
with a mastectomy and who elects breast reconstruction in connection with
such mastectomy, coverage for all stages of reconstruction of the breast on
which the mastectomy has been performed, surgery and reconstruction of the
other breast to produce a symmetrical appearance, and prostheses and physical
complications of mastectomy, including lymphedemas in a manner determined
in consultation with the attending physician and the patient. Such coverage
may be subject to annual deductibles and coinsurance provisions as may be
deemed appropriate and as are consistent with those established for other
benefits under the individual or group sickness and accident insurance policy,
subscriber contract, or group health maintenance organization contract. Writ-
ten notice of the availability of such coverage shall be delivered to the partici-
pant upon enrollment and annually thereafter.

(b) Each individual or group sickness and accident insurance policy, sub-
scriber contract, or group health maintenance organization contract shall
provide notice to each policyholder and certificate holder of the coverage
required by this section. Such notice shall be in writing and prominently
positioned in any literature or correspondence made available or distributed by
the plan or issuer. For group policies, such notice shall be sent to the
policyholder or certificate holder by the plan or to the participant or beneficia-
ry by the issuer. For individual policies, such notice shall be sent to the
policyholder by the issuer no later than December 31, 2006.

(2) No individual or group sickness and accident insurance policy, subscriber
contract, or group health maintenance organization contract may deny to a
patient eligibility, or continued eligibility, to enroll or to renew coverage under
the terms of the plan, solely for the purpose of avoiding the requirements of this
section, or penalize or otherwise reduce or limit the reimbursement of an
attending provider, or provide monetary or other incentives to an attending
provider, to induce such provider to provide care to an individual participant
or beneficiary in a manner inconsistent with this section. Nothing in this
section shall be construed to prohibit normal underwriting.

(3) Nothing in this section shall be construed to prevent an individual or
group sickness and accident insurance policy, subscriber contract, or group
health maintenance organization contract offering health insurance coverage
from negotiating the level and type of reimbursement with a provider for care
provided in accordance with this section.

(4) The provisions of this section shall not apply to any individual or group
policy or certificate which provides:

(a) Coverage only for accident or disability income insurance, or any combi-
nation thereof;

(b) Coverage issued as a supplement to liability insurance;

(c) Liability insurance, including general liability insurance and automobile
liability insurance;

(d) Workers’ compensation or similar insurance;

(e) Automobile medical payment insurance;
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(f) Credit-only insurance;
(g) Coverage for onsite medical clinics;

(h) Other similar insurance coverage, specified in federal regulations, under
which benefits for medical care are secondary or incidental to other insurance
benefits;

(i) Limited-scope dental or vision benefits;

(j) Benefits for long-term care, nursing home care, home health care, commu-
nity-based care, or any combination thereof;

(k) Such other similar, limited benefits as are specified in federal regulations;
(I) Coverage only for a specified disease or illness;
(m) Hospital indemnity or other fixed indemnity insurance;

(n) Medicare supplemental health insurance as defined under section
1882(g)(1) of the Social Security Act, as such section existed on January 1,
2005;

(o) Coverage supplemental to the coverage provided under 10 U.S.C. chapter
55, as such chapter existed on January 1, 2005; and

(p) Similar supplemental coverage provided to coverage under a group health
plan.

Source: Laws 2000, LB 930, § 4; Laws 2005, LB 119, § 9.

44-7,102 Coverage for screening for colorectal cancer.

(1) Notwithstanding section 44-3,131, (a) any individual or group sickness
and accident insurance policy, certificate, or subscriber contract delivered,
issued for delivery, or renewed in this state and any hospital, medical, or
surgical expense-incurred policy, except for short-term major medical policies
of six months or less duration and policies that provide coverage for a specified
disease or other limited-benefit coverage, and (b) any self-funded employee
benefit plan to the extent not preempted by federal law shall include screening
coverage for a colorectal cancer examination and laboratory tests for cancer for
any nonsymptomatic person fifty years of age and older covered under such
policy, certificate, contract, or plan. Such screening coverage shall include a
maximum of one screening fecal occult blood test annually and a flexible
sigmoidoscopy every five years, a colonoscopy every ten years, or a barium
enema every five to ten years, or any combination, or the most reliable,
medically recognized screening test available. The screenings selected shall be
as deemed appropriate by a health care provider and the patient.

(2) This section does not prevent application of deductible or copayment
provisions contained in the policy, certificate, contract, or employee benefit
plan or require that such coverage be extended to any other procedures.

Source: Laws 2007, LB247, § 86.

44-7,103 Continuing coverage for children to age thirty; requirements.

(1) For purposes of this section, health benefit plan means any expense-
incurred individual or group sickness and accident insurance policy, health
maintenance organization contract, subscriber contract, or self-funded employ-
ee benefit plan to the extent not preempted by federal law, except for any policy
or contract that provides coverage only for excepted benefits as defined in the
federal Health Insurance Portability and Accountability Act of 1996, 29 U.S.C.
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1191b, and regulations adopted pursuant to the act, as such act and regulations
existed on January 1, 2009, or any policy or contract that provides coverage for
a specified disease or other limited-benefit coverage.

(2) Notwithstanding section 44-3,131, any health benefit plan that provides
coverage for children shall provide for continuing coverage for such children as
follows:

(a) If coverage under the health benefit plan would otherwise terminate
because a covered child ceases to be a dependent, ceases to be a full-time
student, or attains an age which exceeds the specified age at which coverage
ceases pursuant to the plan, the health benefit plan shall provide the option to
the insured to continue coverage for such child through the end of the month in
which the child (i) marries, (ii) ceases to be a resident of the state, unless the
child is under nineteen years of age or is enrolled on a full-time basis in any|
college, university, or trade school, (iii) receives coverage under another health
benefit plan or a self-funded employee benefit plan that is not included in the
definition of a health benefit plan under subsection (1) of this section but
provides similar coverage, or (iv) attains thirty years of age; and

(b) The health benefit plan may require:
(i) A written election from the insured; and

(ii) An additional premium for the child. Such premium shall not vary based
upon the health status of the child and shall not exceed the amount the health
benefit plan would receive for an identical individual for a single adult insured.
No employer shall be required to contribute to any additional premium under
this subdivision.

Source: Laws 2009, LB551, § 3.

ARTICLE 10
FRATERNAL INSURANCE

Section
44-1089. Benefits; exempt from claims of creditors; exceptions.

44-1089 Benefits; exempt from claims of creditors; exceptions.

(1) No noninsurance benefit, charity, relief, or aid to be paid, provided, or
rendered by any society shall be liable to attachment, garnishment, or other
process, or to be seized, taken, appropriated, or applied by any legal or
equitable process or operation of law to pay any debt or liability of a member
or beneficiary, or any other person who may have a right thereunder, either
before or after payment by the society.

(2)(a) Except as provided in subdivision (2)(b) of this section, all proceeds,
cash values, and benefits accruing under any annuity contract, under any policy
or certificate of life insurance payable upon the death of the insured to a
beneficiary other than the estate of the insured, or under any accident or health
insurance policy shall be exempt from attachment, garnishment, or other legal
or equitable process and from all claims of creditors of the insured and of the
beneficiary if related to the insured by blood or marriage, unless a written
assignment to the contrary has been obtained by the claimant.

(b) Subdivision (2)(a) of this section shall not apply to:

(i) An individual’s aggregate interests greater than one hundred thousand
dollars in all loan values or cash values of all matured or unmatured life
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insurance contracts and in all proceeds, cash values, or benefits accruing under
all annuity contracts owned by such individual; and

(ii) An individual’s interest in all loan values or cash values of all matured or
unmatured life insurance contracts and in all proceeds, cash values, or benefits
accruing under all annuity contracts owned by such individual, to the extent
that the loan values or cash values of any matured or unmatured life insurance
contract or the proceeds, cash values, or benefits accruing under any annuity
contract were established or increased through contributions, premiums, or
any other payments made within three years prior to bankruptcy or within
three years prior to entry against the individual of a money judgment which
thereafter becomes final.

(c) A fraternal benefit society shall not be liable or responsible to any person
to determine or ascertain the existence or identity of any such creditors prior to
payment of any such loan values, cash values, proceeds, or benefits.

(3) Notwithstanding subsection (2) of this section, proceeds, cash values, and
benefits accruing under any annuity contract or under any policy or certificate
of life insurance payable upon the death of the insured to a beneficiary other
than the estate of the insured shall not be exempt from attachment, garnish-
ment, or other legal or equitable process by a judgment creditor of the
beneficiary if the judgment against the beneficiary was based on, arose from, or
was related to an act, transaction, or course of conduct for which the beneficia-
ry has been convicted by any court of a crime punishable only by life imprison-
ment or death. No fraternal benefit society shall be liable or responsible to any
person to determine or ascertain the existence or identity of any such judgment
creditor prior to payment of any such proceeds, cash values, or benefits. This
subsection shall apply to any judgment rendered on or after January 1, 1995,
irrespective of when the criminal conviction is or was rendered and irrespective
of whether proceedings for attachment, garnishment, or other legal or equitable
process were pending on March 14, 1997.

Source: Laws 1985, LB 508, § 18; Laws 1987, LB 335, § 2; Laws 1997,
LB 47, § 2; Laws 2005, LB 465, § 4.

ARTICLE 11
VIATICAL SETTLEMENTS ACT

Section

44-1101. Act, how cited.

44-1102. Terms, defined.

44-1103. License requirements; fee.

44-1104. Disciplinary actions.

44-1105. Approval of viatical settlement contracts and disclosure statements.
44-1106. Reporting requirements; confidentiality.

44-1107. Examination; investigation.

44-1108. Disclosure; requirements; rights of viator.

44-1108.01. Viatical settlement broker or viatical settlement provider; disclosure.
44-1109. Viatical settlement contract requirements.

44-1110. Prohibited acts.

44-1111. Adpvertising for viatical settlements; guidelines and standards.
44-1112. Fraud prevention and control.

44-1113. Injunctions; civil remedies; violation; penalty.

44-1114. Director; powers.

44-1115. Unfair trade practices.

44-1117. Fraudulent viatical settlement act; additional prohibited acts.
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44-1101 Act, how cited.

Sections 44-1101 to 44-1117 shall be known and may be cited as the Viatical
Settlements Act.

Source: Laws 2001, LB 52, § 27; Laws 2008, LB853, § 1.

44-1102 Terms, defined.

For purposes of the Viatical Settlements Act:

(1) Advertising means any written, electronic, or printed communication or
any communication by means of recorded telephone messages or transmitted
on radio, television, the Internet, or similar communications media, including
film strips, motion pictures, and videos, published, disseminated, circulated, or
placed directly before the public, in this state, for the purpose of creating an
interest in or inducing a person to sell, assign, devise, bequest, or transfer the
death benefit or ownership of a life insurance policy pursuant to a viatical
settlement contract;

(2) Business of viatical settlements means an activity involved in, but not
limited to, the offering, soliciting, negotiating, procuring, effectuating, purchas-
ing, investing, financing, monitoring, tracking, underwriting, selling, transfer-
ring, assigning, pledging, or hypothecating or in any manner acquiring an
interest in a life insurance policy by means of a viatical settlement contract;

(3) Chronically ill means (a) being unable to perform at least two activities of
daily living, such as eating, toileting, transferring, bathing, dressing, or conti-
nence; (b) requiring substantial supervision to protect the individual from
threats to health and safety due to severe cognitive impairment; or (¢) having a
level of disability similar to that described in subdivision (3)(a) of this section as
determined by the Department of Health and Human Services;

(4) Department means the Department of Insurance;
(5) Director means the Director of Insurance;

(6) Financing entity means an underwriter, a placement agent, a lender, a
purchaser of securities, a purchaser of a policy or certificate from a viatical
settlement provider, a credit enhancer, or any entity that has a direct owner-
ship in a policy or certificate that is the subject of a viatical settlement contract
(a) whose principal activity related to the transaction is providing funds to
effect the viatical settlement or purchase of one or more viaticated policies and
(b) who has an agreement in writing with one or more licensed viatical
settlement providers to finance the acquisition of viatical settlement contracts.
Financing entity does not include a nonaccredited investor or viatical settle-
ment purchaser;

(7) Fraudulent viatical settlement act means:

(a) An act or omission committed by any person who, knowingly and with
intent to defraud and for the purpose of depriving another of property or for
pecuniary gain, commits, or permits his or her employees or agents to commit,
any of the following acts:

(i) Presenting, causing to be presented, or preparing with the knowledge or
belief that it will be presented to or by a viatical settlement provider, viatical
settlement broker, viatical settlement purchaser, financing entity, insurer, in-
surance broker, insurance agent, or any other person, false material informa-
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tion, or concealing material information, as part of, in support of, or concern-
ing a fact material to one or more of the following:

(A) An application for the issuance of a viatical settlement contract or
insurance policy;

(B) The underwriting of a viatical settlement contract or insurance policy;

(C) A claim for payment or benefit pursuant to a viatical settlement contract
or insurance policy;

(D) Premiums paid on an insurance policy;

(E) Payments and changes in ownership or beneficiary made in accordance
with the terms of a viatical settlement contract or insurance policy;

(F) The reinstatement or conversion of an insurance policy;

(G) The solicitation, offer, effectuation, or sale of a viatical settlement con-
tract or insurance policy;

(H) The issuance of written evidence of a viatical settlement contract or
insurance; or

(D A financing transaction; or

(ii) Employing any plan, financial structure, device, scheme, or artifice to
defraud related to viaticated policies;

(b) In the furtherance of a fraud or to prevent the detection of a fraud:

(i) Removing, concealing, altering, destroying, or sequestering from the
director the assets or records of a licensee or other person engaged in the
business of viatical settlements;

(ii) Misrepresenting or concealing the financial condition of a licensee,
financing entity, insurer, or other person;

(iii) Transacting the business of viatical settlements in violation of laws
requiring a license, certificate of authority, or other legal authority for the
transaction of the business of viatical settlements; or

(iv) Filing with the director or the chief insurance regulatory official of
another jurisdiction a document containing false information or otherwise
concealing information about a material fact from the director;

(c) Presenting, causing to be presented, or preparing with the knowledge or
reason to believe that it will be presented, to or by a viatical settlement
provider, viatical settlement broker, insurer, insurance agent, financing entity,
viatical settlement purchaser, or any other person, in connection with a viatical
settlement transaction or insurance transaction, an insurance policy, knowing
the policy was fraudulently obtained by the insured, owner, or any agent
thereof;

(d) Embezzlement, theft, misappropriation, or conversion of money, funds,
premiums, credits, or other property of a viatical settlement provider, insurer,
insured, viator, insurance policyowner, or any other person engaged in the
business of viatical settlements or insurance;

(e) Recklessly entering into, negotiating, brokering, or otherwise dealing in a
viatical settlement contract, the subject of which is a life insurance policy that
was obtained by presenting false information concerning any fact material to
the policy or by concealing, for the purpose of misleading another, information
concerning any fact material to the policy, if the person or persons intended to
defraud the policy’s issuer, the viatical settlement provider, or the viator.
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Recklessly means engaging in the conduct in conscious and clearly unjustifiable
disregard of a substantial likelihood of the existence of the relevant facts or
risks and such disregard involves a gross deviation from acceptable standards
of conduct;

(f) Facilitating the change of state of ownership of a policy or certificate or
the state of residency of a viator to a state or jurisdiction that does not have a
law similar to the Viatical Settlements Act for the express purposes of evading
or avoiding the provisions of the act; or

(g) Attempting to commit, assisting, aiding, or abetting in the commission of,
or conspiring to commit the acts or omissions specified in this subdivision;

(8) Life insurance producer means any person licensed in this state as a
resident or nonresident insurance producer who has received qualification or
authority for life insurance coverage or a life line of coverage pursuant to
subdivision (1)(a) of section 44-4054;

(9) Person means a natural person or a legal entity, including an individual, a
partnership, a limited liability company, an association, a trust, or a corpora-
tion;

(10) Policy means an individual or group policy, group certificate, contract,
or arrangement of life insurance owned by a resident of this state, regardless of
whether delivered or issued for delivery in this state;

(11) Related provider trust means a titling trust or other trust established by a
licensed viatical settlement provider or a financing entity for the sole purpose of
holding the ownership or beneficial interest in purchased policies in connection
with a financing transaction. The trust shall have a written agreement with the
licensed viatical settlement provider under which the licensed viatical settle-
ment provider is responsible for ensuring compliance with all statutory and
regulatory requirements and under which the trust agrees to make all records
and files related to viatical settlement transactions available to the director as if
those records and files were maintained directly by the licensed viatical
settlement provider;

(12) Special purpose entity means a corporation, partnership, trust, limited
liability company, or other similar entity formed solely to provide, either
directly or indirectly, access to institutional capital markets:

(a) For a financing entity or licensed viatical settlement provider; or

(b)(i) In connection with a transaction in which the securities in the special
purpose entity are acquired by the viator or by qualified institutional buyers as
defined in Rule 144A of the federal Securities Act of 1933, as such act existed
on January 1, 2008; or

(ii) The securities pay a fixed rate of return commensurate with established
asset-backed institutional capital markets;

(13) Terminally ill means having an illness or sickness that can reasonably be
expected to result in death in twenty-four months or less;

(14) Viatical settlement broker means a person, including a life insurance
producer as provided in subdivision (1)(b) of section 44-1103, who, working
exclusively on behalf of a viator and for a fee, commission, or other valuable
consideration, offers or attempts to negotiate viatical settlement contracts
between a viator and one or more viatical settlement providers or one or more
viatical settlement brokers. Notwithstanding the manner in which the viatical
settlement broker is compensated, a viatical settlement broker is deemed to
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represent only the viator, and not the insurer or the viatical settlement provid-
er, and owes a fiduciary duty to the viator to act according to the viator’s
instructions and in the best interest of the viator. Viatical settlement broker
does not include an attorney, a certified public accountant, or a financial
planner accredited by a nationally recognized accreditation agency who is
retained to represent the viator and whose compensation is not paid directly or
indirectly by the viatical settlement provider or purchaser;

(15)(a) Viatical settlement contract means a written agreement between a
viator and a viatical settlement provider or any affiliate of the viatical settle-
ment provider establishing the terms under which compensation or anything of]
value will be paid, which compensation or value is less than the expected death
benefit of the policy, in return for the viator’s present or future assignment,
transfer, sale, devise, or bequest of the death benefit or ownership or any
portion of the insurance policy or certificate of insurance.

(b) Viatical settlement contract includes a premium finance loan made for a
life insurance policy by a lender to a viator on, before, or after the date of
issuance of the policy if:

(i) The viator or the insured receives on the date of the premium finance loan
a guarantee of a future viatical settlement value of the policy; or

(ii) The viator or the insured agrees on the date of the premium finance loan
to sell the policy or any portion of its death benefit on any date following the
issuance of the policy.

(c) Viatical settlement contract does not include:

(i) A policy loan or accelerated death benefit made by the insurer pursuant to
the policy’s terms;

(ii) A loan, the proceeds of which are used solely to pay:
(A) Premiums for the policy; or

(B) The costs of the loan, including, without limitation, interest, arrangement
fees, utilization fees and similar fees, closing costs, legal fees and expenses,
trustee fees and expenses, and third-party collateral provider fees and expenses,
including fees payable to letter-of-credit issuers;

(iii) A loan made by a bank or other licensed financial institution in which the
lender takes an interest in a life insurance policy solely to secure repayment of
a loan or, if there is a default on the loan and the policy is transferred, the
transfer of such a policy by the lender, if the default itself is not pursuant to an
agreement or understanding with any other person for the purpose of evading
regulation under the Viatical Settlements Act;

(iv) A premium finance loan not described in subdivision (15)(b) of this
section;

(v) An agreement where all the parties (A) are closely related to the insured
by blood or law, (B) have a lawful substantial economic interest in the
continued life, health, and bodily safety of the person insured, or (C) are trusts
established primarily for the benefit of such parties;

(vi) Any designation, consent, or agreement by an insured who is an employ-
ee of an employer in connection with the purchase by the employer, or trust
established by the employer, of life insurance on the life of the employee;

(vii) A bona fide business succession planning arrangement:
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(A) Between one or more shareholders in a corporation or between a
corporation and one or more of its shareholders or one or more trusts
established by its shareholders;

(B) Between one or more partners in a partnership or between a partnership
and one or more of its partners or one or more trusts established by its
partners; or

(C) Between one or more members in a limited liability company or between
a limited liability company and one or more of its members or one or more
trusts established by its members;

(viii) An agreement entered into by a service recipient, or a trust established
by the service recipient, and a service provider, or a trust established by the
service provider, who performs significant services for the service recipient’s
trade or business; or

(ix) Any other contract, transaction, or arrangement exempted from the
definition of viatical settlement contract by the director based on a determina-
tion that the contract, transaction, or arrangement is not of the type intended to
be regulated under the act;

(16)(a) Viatical settlement provider means a person, other than a viator, that
enters into or effectuates a viatical settlement contract.

(b) Viatical settlement provider does not include:

(i) A bank, savings bank, savings and loan association, credit union, or other
licensed lending institution that takes an assignment of a life insurance policy
solely as collateral for a loan;

(ii) A premium finance company making premium finance loans that takes an
assignment of a life insurance policy solely as collateral for a loan;

(iii) The issuer of the life insurance policy;

(iv) An authorized or eligible insurer that provides stop-loss coverage or
financial guaranty insurance to a viatical settlement provider, purchaser, fi-
nancing entity, special purpose entity, or related provider trust;

(v) A natural person who enters into or effectuates no more than one
agreement in a calendar year for the transfer of life insurance policies for any
value less than the expected death benefit;

(vi) A financing entity;

(vii) A special purpose entity;

(viii) A related provider trust;

(ix) A viatical settlement purchaser; or

(x) Any other person that the director exempts from the definition of viatical
settlement provider;

(17)(a) Viatical settlement purchaser means a person who provides a sum of
money as consideration for a life insurance policy or an interest in the death
benefits of a life insurance policy, or a person who owns or acquires or is
entitled to a beneficial interest in a trust that owns a viatical settlement contract
or is the beneficiary of a life insurance policy that has been or will be the
subject of a viatical settlement contract, for the purpose of deriving an econom-
ic benefit.

(b) Viatical settlement purchaser does not include:
(1) A licensee under the Viatical Settlements Act;
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(i1) An accredited investor or qualified institutional buyer as defined respec-
tively in Rule 501(a) or Rule 144A of the federal Securities Act of 1933, as the
act existed on January 1, 2008;

(iii) A financing entity;
(iv) A special purpose entity; or
(v) A related provider trust;

(18) Viaticated policy means a life insurance policy or certificate that has
been acquired by a viatical settlement provider pursuant to a viatical settlement
contract; and

(19)(a) Viator means the owner of a life insurance policy or a certificate
holder under a group policy who resides in this state and who enters or seeks to
enter into a viatical settlement contract. For purposes of the Viatical Settle-
ments Act, a viator is not limited to an owner of a life insurance policy or a
certificate holder under a group policy insuring the life of an individual with a
terminal or chronic illness or condition except as specifically addressed. If
there is more than one viator on a single policy and the viators are residents of
different states, the transaction shall be governed by the law of the state in
which the viator having the largest percentage ownership resides or, if the
viators hold equal ownership, the state of residence of one of the viators agreed
upon in writing by all the viators.

(b) Viator does not include:
(i) A licensee under the act;

(ii) A qualified institutional buyer as defined in Rule 144A of the federal
Securities Act of 1933, as the act existed on January 1, 2008;

(iii) A financing entity;
(iv) A special purpose entity; or
(v) A related provider trust.

Source: Laws 2001, LB 52, § 28; Laws 2007, LB296, § 179; Laws 2008,
LB8&53, § 2.

44-1103 License requirements; fee.

(1)(a) A person shall not operate as a viatical settlement provider or viatical
settlement broker without first obtaining a license from the director or the chief
insurance regulatory official of the state of residence of the viator.

(b)(i) A life insurance producer who has been duly licensed as a resident
insurance producer with a life line of authority in this state or his or her home
state for at least one year and is licensed as a nonresident producer in this state
shall be deemed to meet the licensing requirements of this section and shall be
permitted to operate as a viatical settlement broker.

(ii) No later than thirty days after the first day of operating as a viatical
settlement broker, the life insurance producer shall notify the director that he
or she is acting as a viatical settlement broker on a form prescribed by the
director and shall pay any applicable fee to be determined by the director.
Notification shall include an acknowledgment by the life insurance producer
that he or she will operate as a viatical settlement broker in accordance with
the Viatical Settlements Act.
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(iii) The insurer that issued the policy being viaticated shall not be responsi-
ble for any act or omission of a viatical settlement broker or viatical settlement
provider arising out of or in connection with the viatical settlement transaction
unless the insurer receives compensation for the placement of a viatical
settlement contract from the viatical settlement provider or viatical settlement
broker in connection with the viatical settlement contract.

(c) A licensed attorney, a certified public accountant, or a financial planner
accredited by a nationally recognized accreditation agency who is retained to
represent the viator and whose compensation is not paid directly or indirectly
by the viatical settlement provider may negotiate viatical settlement contracts
on behalf of the viator without having to obtain a license as a viatical settlement
broker.

(2) Application for a viatical settlement provider or viatical settlement broker
license shall be made to the director by the applicant on a form prescribed by
the director. The viatical settlement broker application shall be accompanied by
a fee established by the director of not to exceed forty dollars. The viatical
settlement provider application shall be accompanied by a fee established by
the director of not to exceed one thousand five hundred dollars.

(3) All viatical settlement broker licenses shall expire on the last day of the
month of the licensed person’s birthday in the first year after issuance in which
his or her age is divisible by two and may be renewed upon payment of a fee
established by the director not to exceed forty dollars. All viatical settlement
provider licenses shall expire on the last day of April in each year and may be
renewed upon payment of a renewal fee established by the director not to
exceed one hundred dollars. Failure to pay the fee by the renewal date results
in expiration of the license.

(4) The applicant shall provide information on forms required by the director.
The director shall have authority, at any time, to require the applicant to fully
disclose the identity of all stockholders, partners, officers, members, and
employees, and the director may, in the exercise of the director’s discretion,
refuse to issue a license in the name of a legal entity if not satisfied that any
stockholder, partner, officer, member, or employee thereof who may materially
influence the applicant’s conduct meets the standards of the Viatical Settle-
ments Act.

(5) A license issued to a legal entity authorizes all partners, officers, mem-
bers, and designated employees to act as viatical settlement providers and
viatical settlement brokers, as applicable, under the license, and all those
persons shall be named in the application and any supplements to the applica-
tion.

(6) Upon the filing of an application and the payment of the license fee, the
director shall make an investigation of each applicant and issue a license if the
director finds that the applicant:

(a) If a viatical settlement provider, provides a detailed plan of operation;

(b) Is competent and trustworthy and intends to act in good faith in the
capacity for which application for a license is made;

(c) Has a good business reputation and has had experience, training, or
education so as to be qualified in the business for which application for a
license is made;
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(d) If a viatical settlement broker or viatical settlement provider, has demon-
strated evidence of financial responsibility in a format prescribed by the
director through either a surety bond executed and issued by an insurer
authorized to issue surety bonds in this state or a deposit of cash, certificates of
deposit, or securities or any combination thereof in the amount of two hundred
fifty thousand dollars;

(i) The director may ask for evidence of financial responsibility at any time
the director deems necessary;

(ii) Any surety bond issued pursuant to subdivision (d) of this subsection shall
be in the favor of this state and shall specifically authorize recovery by the
director on behalf of any person in this state who has sustained damages as a
result of an erroneous act, failure to act, conviction of fraud, or conviction of
unfair practices of the viatical settlement provider or viatical settlement broker;
and

(iii) Notwithstanding any provision of this section to the contrary, the
director shall accept as evidence of financial responsibility proof that financial
instruments in accordance with the requirements of subdivision (d) of this
subsection have been filed with a state where the applicant is licensed as a
viatical settlement provider or viatical settlement broker;

(e) If a legal entity, provides a certificate of good standing from the state of its
domicile; and

(f) If a viatical settlement provider or viatical settlement broker, provides an
antifraud plan that meets the requirements of subsection (7) of section 44-1112.

(7) A licensee shall provide to the director new or revised information about
officers, ten-percent or more stockholders, partners, directors, members, or
designated employees within thirty days after the change.

(8) An individual licensed as a viatical settlement broker shall complete on a
biennial basis fifteen hours of training related to viatical settlements and
viatical settlement transactions, except that a life insurance producer who is
operating as a viatical settlement broker pursuant to subsection (1) of this
section shall not be subject to the requirements of this subsection.

Source: Laws 2001, LB 52, § 29; Laws 2003, LB 216, § 7; Laws 2008,
LB3853, § 3.

44-1104 Disciplinary actions.

(1) The director may suspend, revoke, or refuse to issue or renew a license
issued under the Viatical Settlements Act or that of a life insurance producer
operating as a viatical settlement broker under subdivision (1)(b) of section
44-1103 if the director finds that:

(a) There was any material misrepresentation in the application for the
license;

(b) The applicant or licensee or any officer, partner, member, or key manage-
ment personnel is subject to a final administrative action or is otherwise shown
to be untrustworthy or incompetent;

(c) The viatical settlement provider demonstrates a pattern of unreasonable
payments to viators;

(d) The applicant or licensee or any officer, partner, member, or key manage-
ment personnel has been found guilty of, or has pleaded guilty or nolo
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contendere to, any felony or a Class I, II, or III misdemeanor, regardless of
whether a judgment of conviction has been entered by the court;

(e) The viatical settlement provider has entered into any viatical settlement
contract that has not been approved pursuant to the Viatical Settlements Act;

(f) The viatical settlement broker or viatical settlement provider has failed to
honor contractual obligations set out in a viatical settlement contract;

(g) The licensee no longer meets the requirements for initial licensure;

(h) The viatical settlement provider has assigned, transferred, or pledged a
viaticated policy to a person other than a viatical settlement provider licensed
in this state, a viatical settlement purchaser, an accredited investor or qualified
institutional buyer as defined in Rule 144A of the federal Securities Act of 1933,
as the act existed on January 1, 2008, a financing entity, a special purpose
entity, or a related provider trust;

(i) The applicant or licensee or any officer, partner, member, or key manage-
ment personnel has violated any provision of the Viatical Settlements Act or has
otherwise engaged in bad faith conduct with one or more viators; or

(j) The licensee has failed to respond to the department within fifteen working
days after receipt of an inquiry from the department.

(2) The director may suspend or revoke a license pursuant to subsection (1) of
this section after notice and a hearing held in accordance with the Administra-
tive Procedure Act.

(3) If the director denies a license application or refuses to renew a license
pursuant to subsection (1) of this section, he or she shall notify the applicant or
licensee of the reason for such denial or refusal of renewal. The applicant or
licensee has thirty days after receipt of such notification to demand a hearing.
The hearing shall be held within thirty days after receipt of such demand by the
director and shall be held in accordance with the Administrative Procedure Act.

Source: Laws 2001, LB 52, § 30; Laws 2007, LB117, § 8; Laws 2008,
LB853, § 4.

Cross References

Administrative Procedure Act, see section 84-920.

44-1105 Approval of viatical settlement contracts and disclosure statements.

A person shall not use a viatical settlement contract form or provide to a
viator a disclosure statement form in this state unless first filed with and
approved by the director. The director shall disapprove a viatical settlement
contract form or disclosure statement form if, in the director’s opinion, the
contract or provisions contained therein fail to meet the requirements of
sections 44-1108, 44-1109, and 44-1111 and subsection (2) of section 44-1112
or are unreasonable, contrary to the interest of the public, or otherwise
misleading or unfair to the viator. At the director’s discretion, the director may
require the submission of advertising material.

Source: Laws 2001, LB 52, § 31; Laws 2008, LB853, § 5.

44-1106 Reporting requirements; confidentiality.

(1) Each viatical settlement provider shall file with the director on or before
March 1 of each year an annual statement containing such information as the
director may prescribe by rule and regulation. Such information shall be
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limited to only those transactions where the viator is a resident of this state.
Individual transaction data regarding the business of viatical settlements or
data that could compromise the privacy of personal, financial, or health
information of the viator or insured shall be filed with the director on a
confidential basis.

(2) Except as otherwise allowed or required by law, a viatical settlement
provider, viatical settlement broker, insurance company, insurance producer,
information bureau, rating agency or company, or any other person with actual
knowledge of an insured’s identity shall not disclose that identity as an insured
or the insured’s financial or medical information to any other person unless the
disclosure:

(a) Is necessary to effect a viatical settlement between the viator and a
viatical settlement provider and the viator and insured have provided prior
written consent to the disclosure;

(b) Is provided in response to an investigation or examination by the director
or any other governmental officer or agency or pursuant to the requirements of
subsection (3) of section 44-1112;

(c) Is a term of or condition to the transfer of a policy by one viatical
settlement provider to another viatical settlement provider;

(d) Is necessary to permit a financing entity, related provider trust, or special
purpose entity to finance the purchase of policies by a viatical settlement
provider and the viator and insured have provided prior written consent to the
disclosure;

(e) Is necessary to allow the viatical settlement provider or viatical settlement
broker or his or her authorized representative to make contacts for the purpose
of determining health status; or

(f) Is required to purchase stop-loss or financial guaranty coverage.

Source: Laws 2001, LB 52, § 32; Laws 2003, LB 216, § 8; Laws 2008,
LB8&53, § 6.

44-1107 Examination; investigation.

(1)(a) The director may conduct an examination of a licensee under the
Viatical Settlements Act as often as the director, in his or her sole discretion,
deems appropriate. In scheduling and determining the nature, scope, and
frequency of examination, the director shall consider such matters as consumer
complaints, results of financial statement analyses and ratios, changes in
management or ownership, actuarial opinions, reports of independent certified
public accountants, and other relevant criteria as determined by the director.

(b) For purposes of completing an examination of a licensee under the act,
the director may examine or investigate any person or the business of any
person, insofar as the examination or investigation is, in the sole discretion of
the director, necessary or material to the examination of the licensee.

(c) In lieu of an examination under the act of any foreign or alien licensee
licensed in this state, the director may, in his or her sole discretion, accept an
examination report on the licensee as prepared by the director for the licensee’s
state of domicile or port-of-entry state.
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(d) As far as is practical, the examination of a foreign or alien licensee shall
be made in cooperation with the insurance regulatory officials of other states in
which the licensee transacts business.

(2)(a) A person required to be licensed under the act shall for five years retain
copies of all:

(i) Proposed, offered, or executed contracts, purchase agreements, underwrit-
ing documents, policy forms, and applications from the date of the proposal,
offer, or execution of the contract, purchase agreement, underwriting docu-
ment, policy form, or application, whichever is later;

(i1) Checks, drafts, or other evidence and documentation related to the
payment, transfer, deposit, or release of funds from the date of the transaction;
and

(iii) Other records and documents related to the requirements of the act.

(b) This section does not relieve a person of the obligation to produce
documents under subdivision (a) of this subsection to the director after the
retention period has expired if the person has retained the documents.

(c) Records required to be retained by this section must be legible and
complete and may be retained in paper, photograph, microprocess, magnetic,
mechanical, or electronic media or by any process that accurately reproduces
or forms a durable medium for the reproduction of a record.

(3)(a) Upon determining that an examination should be conducted, the
director shall appoint one or more examiners to perform the examination and
instruct them as to the scope of the examination. In conducting the examina-
tion, the examiner shall observe those guidelines and procedures set forth in the
Examiners’ Handbook adopted by the National Association of Insurance Com-
missioners. The director may also employ such other guidelines or procedures
as he or she deems appropriate.

(b) Every licensee or person from whom information is sought and its
officers, directors, employees, and agents shall provide to the examiner timely,
convenient, and free access at all reasonable hours at its offices to all books,
records, accounts, papers, documents, assets, and computer or other recordings
relating to the property, assets, business, and affairs of the licensee being
examined. The officers, directors, employees, and agents of the licensee or
person shall facilitate the examination and aid in the examination so far as it is
in their power to do so. The refusal of a licensee, by its officers, directors,
employees, or agents, to submit to examination or to comply with any reason-
able written request of the director shall be grounds for the suspension, refusal,
or nonrenewal of any license or authority held by the licensee to engage in the
viatical settlement business or other business subject to the director’s jurisdic-
tion. Any proceedings for the suspension, revocation, or refusal of any license
or authority shall be conducted pursuant to the Administrative Procedure Act.

(c) The director may issue subpoenas, administer oaths, and examine under
oath any person as to any matter pertinent to the examination. Upon the failure
or refusal of a person to obey a subpoena, the director may petition a court of
competent jurisdiction, and upon proper showing, the court may enter an order
compelling the witness to appear and testify or produce documentary evidence.
Failure to obey the court order shall be punishable as contempt of court. A
person who is subpoenaed shall attend as a witness at the place specified in the
subpoena anywhere within the state. He or she shall be entitled to the same fees
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and mileage, if claimed, as a witness in the district court, with mileage to be
computed at the rate provided in section 81-1176, which fees, mileage, and
actual expense, if any, necessarily incurred in securing the attendance of]
witnesses, and their testimony, shall be itemized, charged against, and paid by
the licensee being examined.

(d) When making an examination under the Viatical Settlements Act, the
director may retain attorneys, appraisers, independent actuaries, independent
certified public accountants, or other professionals and specialists as examin-
ers, the cost of which will be borne by the licensee that is the subject of the
examination.

(e) Nothing contained in the act shall be construed to limit the director’s
authority to terminate or suspend an examination in order to pursue other legal
or regulatory action pursuant to the insurance laws of this state. Findings of
fact and conclusions of law made pursuant to any examination shall be prima
facie evidence in any legal or regulatory action.

(f) Nothing contained in the act shall be construed to limit the director’s
authority to use, and, if appropriate, to make public, any final or preliminary
examination report, any examiner or licensee workpapers or other documents,
or any other information discovered or developed during the course of any
examination in the furtherance of any legal or regulatory action which the
director may, in his or her sole discretion, deem appropriate.

(4)(a) Examination reports shall be comprised of only facts appearing upon
the books, records, or other documents of the licensee or its agents or other
persons examined, or as ascertained from the testimony of its officers or agents
or other persons examined concerning its affairs, and such conclusions and
recommendations as the examiners find reasonably warranted from the facts.

(b) No later than forty-five days following completion of the examination, the
examiner in charge shall file with the director a verified written report of
examination under oath. Upon receipt of the verified report, the director shall
transmit the report to the licensee examined, together with a notice that shall
afford the licensee examined a reasonable opportunity of not more than thirty
days to make a written submission or rebuttal with respect to any matters
contained in the examination report.

(c) Within thirty days after the end of the period allowed for the receipt of
written submissions or rebuttals, the director shall fully consider and review
the report, together with any written submissions or rebuttals and any relevant
portions of the examiner’s workpapers, and shall:

(i) Adopt the examination report as submitted or with modifications or
corrections. If the examination report reveals that the licensee is operating in
violation of any law, rule, regulation, or prior order of the director, the director
may order the licensee to take any action the director considers necessary and
appropriate to cure such violation; or

(ii) Reject the examination report with directions to the examiner to reopen
the examination for purposes of obtaining additional data, documentation, or
information and to resubmit a report pursuant to subdivision (4)(b) of this
section.

(d) Any licensee aggrieved by any action of the director pursuant to subdivi-
sion (4)(c) of this section may, within ten days after such action, make written
request to the director for a hearing. Upon receipt of the licensee’s request for a
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hearing, the director shall provide notice of the hearing no less than ten nor
more than thirty days after the date of the licensee’s request. The notice shall
identify the subject of the hearing and the specific issues.

(e) Any hearing on an examination report shall be held in accordance with
the Administrative Procedure Act.

(f) The examination report, with any modifications and corrections thereof,
shall be accepted by the director and filed for public inspection immediately
after the expiration of the times specified in subdivision (4)(d) of this section in
the event that the licensee has not requested a hearing. Within thirty days after
the filing of the examination report for public inspection, the licensee shall file
affidavits executed by each of its directors stating under oath that they have
received a copy of the examination report and related orders.

(5)(a) Names and individual identification data for all viators shall be consid-
ered private and confidential information and shall not be disclosed by the
director unless required by law.

(b) Except as otherwise provided in the Viatical Settlements Act, all examina-
tion reports, working papers, recorded information, documents, and copies
thereof produced by, obtained by, or disclosed to the director or any other
person in the course of an examination made under the act, or in the course of]
analysis or investigation by the director of the financial condition or market
conduct of a licensee, shall be confidential by law and privileged, shall not be
subject to disclosure pursuant to sections 84-712 to 84-712.09, shall not be
subject to subpoena, and shall not be subject to discovery or admissible in
evidence in any private civil action. The director is authorized to use the
documents, materials, communications, or other information in the furtherance
of any regulatory or legal action brought as part of the director’s official duties.

(c) Documents, materials, communications, or other information, including
all working papers and copies thereof, in the possession or control of the
National Association of Insurance Commissioners and its affiliates and subsid-
iaries shall be confidential by law and privileged, shall not be subject to
subpoena, and shall not be subject to discovery or admissible in evidence in any
private civil action if they are:

(i) Created, produced, or obtained by or disclosed to the National Association
of Insurance Commissioners and its affiliates and subsidiaries in the course of
assisting an examination made under the act or the law of another state or
jurisdiction that is substantially similar to the act or assisting the director or the
chief insurance regulatory official of another state in the analysis or investiga-
tion of the financial condition or market conduct of a licensee; or

(ii) Disclosed to the National Association of Insurance Commissioners and its
affiliates and subsidiaries under subdivision (e) of this subsection by the
director or the chief insurance regulatory official of another state.

(d) Neither the director nor any person that received the documents, materi-
als, communications, or other information while acting under the authority of
the director, including the National Association of Insurance Commissioners
and its affiliates and subsidiaries, shall be permitted to testify in any private
civil action concerning any confidential documents, materials, communica-
tions, or other information subject to this subsection.

(e) In order to assist in the performance of his or her duties, the director:
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(i) May share documents, materials, communications, or other information,
including the confidential and privileged documents, materials, communica-
tions, or other information subject to this subsection, with other state, federal,
foreign, and international regulatory agencies, with the National Association of]
Insurance Commissioners and its affiliates and subsidiaries, and with state,
federal, foreign, and international law enforcement authorities, if the recipient
agrees to maintain the confidentiality and privileged status of the documents,
materials, communications, or other information;

(ii) May receive documents, materials, communications, or other information,
including otherwise confidential and privileged documents, materials, commu-
nications, or other information, from the National Association of Insurance
Commissioners and its affiliates and subsidiaries, and from regulatory and law
enforcement officials of other foreign or domestic jurisdictions, and shall
maintain as confidential or privileged any documents, materials, communica-
tions, or other information received with notice or the understanding that it is
confidential or privileged under the laws of the jurisdiction that is the source of
the documents, materials, communications, or other information; and

(iii) May enter into agreements governing sharing and use of information
consistent with this subsection.

(f) No waiver of any applicable privilege or claim of confidentiality in the
documents, materials, communications, or other information shall occur as a
result of disclosure to the director under this section or as a result of sharing as
authorized in subdivision (e) of this subsection.

(g) A privilege established under the law of any state or jurisdiction that is
substantially similar to the privilege established under this subsection shall be
available and enforced in any proceeding in, and in any court of, this state.

(h) Nothing contained in the act shall prevent or be construed as prohibiting
the director from disclosing the content of an examination report, preliminary
report or results, or any matter relating thereto to the director or chief
insurance regulatory official of any other state or country, to any law enforce-
ment official of this state or any other state, to any agency of the federal
government at any time, or to the National Association of Insurance Commis-
sioners so long as the agency or office receiving the examination report or
matters relating thereto agrees in writing to hold the examination report or
matters confidential and in a manner consistent with the act.

(6)(a) An examiner may not be appointed by the director if the examiner,
either directly or indirectly, has a conflict of interest or is affiliated with the
management of or owns a pecuniary interest in any person subject to examina-
tion under the Viatical Settlements Act. This subsection shall not be construed
to automatically preclude an examiner from being:

(i) A viator;
(ii) An insured in a viaticated insurance policy; or
(iii) A beneficiary in an insurance policy that is proposed to be viaticated.

(b) Notwithstanding the requirements of this subsection, the director may
retain from time to time, on an individual basis, qualified actuaries, certified
public accountants, or other similar individuals who are independently practic-
ing their professions, even though these persons may from time to time be
similarly employed or retained by persons subject to examination under the act.
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(7) The reasonable expenses of the examination of a licensee conducted under
the Viatical Settlements Act shall be fixed and determined by the director who
shall collect the same from the licensee examined. The licensee shall reimburse
the amount thereof upon presentation of a statement by the director. Reim-
bursement shall be limited to a reasonable allocation for the salary of each
examiner plus actual expenses. All money collected by the director for examina-
tion of licensees shall be remitted in accordance with section 44-116.

(8)(a) No cause of action shall arise nor shall any liability be imposed against
the director, the director’s authorized representatives, or any examiner appoint-
ed by the director for any statements made or conduct performed in good faith
while carrying out the provisions of the Viatical Settlements Act.

(b) No cause of action shall arise nor shall any liability be imposed against
any person for the act of communicating or delivering information or data to
the director or the director’s authorized representative or an examiner pursu-
ant to an examination made under the act, if the act of communication or
delivery was performed in good faith and without fraudulent intent or the
intent to deceive. This subdivision does not abrogate or modify in any way
common-law or statutory privilege or immunity heretofore enjoyed by any
person identified in this subsection.

(c) A person identified in this subsection is entitled to an award of attorney’s
fees and costs if he or she is the prevailing party in a civil cause of action for
libel, slander, or any other relevant tort arising out of activities in carrying out
the provisions of the Viatical Settlements Act and the party bringing the action
was not substantially justified in doing so. For purposes of this section, a
proceeding is substantially justified if it had a reasonable basis in law or fact at
the time that it was initiated.

(9) The director may investigate suspected fraudulent viatical settlement acts
and persons engaged in the business of viatical settlements.

Source: Laws 2001, LB 52, § 33; Laws 2008, LB853, § 7.

Cross References

Administrative Procedure Act, see section 84-920.

44-1108 Disclosure; requirements; rights of viator.

(1) With each application for a viatical settlement, a viatical settlement
provider or viatical settlement broker shall provide the viator with at least the
disclosures required by this section no later than the time the application for
the viatical settlement contract is signed by all parties. The disclosures shall be
provided in a separate document that is signed by the viator and the viatical
settlement provider or viatical settlement broker and shall provide the following
information:

(a) Possible alternatives to viatical settlement contracts, including any accel-
erated death benefits or policy loans offered under the viator’s life insurance
policy;

(b) Some or all of the proceeds of the viatical settlement may be taxable
under federal income tax laws and state franchise and income tax laws, and
assistance should be sought from a professional tax advisor;

(c) Proceeds from the viatical settlement could be subject to the claims of
creditors;
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(d) Receipt of the proceeds from a viatical settlement may adversely effect the
viator’s eligibility for medicaid or other government benefits or entitlements,
and advice should be obtained from the appropriate government agencies;

(e) A viatical settlement broker represents exclusively the viator, not the
insurer or the viatical settlement provider, and owes a fiduciary duty to the
viator, including a duty to act according to the viator’s instructions and in the
best interest of the viator;

() The viator has the right to rescind the viatical settlement contract before
the earlier of sixty calendar days after the date on which the viatical settlement
contract is executed by all parties or thirty calendar days after the viatical
settlement proceeds have been paid to the viator as provided in subsection (3)
of section 44-1109. Rescission, if exercised by the viator, is effective only if both
notice of the rescission is given and the viator repays all proceeds and any
premiums, loans, and loan interest paid on account of the viatical settlement
within the rescission period. If the insured dies during the rescission period, the
viatical settlement contract shall be deemed to have been rescinded by the
viator or the viator’s estate. If a viatical settlement contract is rescinded, all
viatical settlement proceeds and any premiums paid by the viatical settlement
provider or purchaser shall be repaid to the viatical settlement provider or
purchaser within sixty days of such rescission;

(g) Funds will be sent to the viator within three business days after the
viatical settlement provider has received the insurer or group administrator’s
written acknowledgment that the ownership of the policy or interest in the
certificate has been transferred and the beneficiary has been designated;

(h) Entering into a viatical settlement contract may cause other rights or
benefits, including conversion rights and waiver of premium benefits, that may
exist under the policy or certificate to be forfeited by the viator, and assistance
should be sought from a financial advisor;

(i) A brochure describing the process of viatical settlements. The National
Association of Insurance Commissioners’ form for the brochure shall be used
unless one is developed by the director; and

(j) Following the execution of a viatical settlement contract, the insured may
be contacted for the purpose of determining the insured’s health status and to
confirm the insured’s residential or business street address and telephone
number, or as otherwise provided under the Viatical Settlements Act. This
contact is limited to once every six months if the insured has a life expectancy
of more than one year, and no more than once every three months if the
insured has a life expectancy of one year or less. All such contacts shall be
made only by a viatical settlement provider licensed in the state in which the
viator resided at the time of the viatical settlement or by the authorized
representative of the viatical settlement provider.

The disclosure document shall contain the following language: All medical,
financial, or personal information solicited or obtained by a viatical settlement
provider or viatical settlement broker about you, the insured, including your
identity or the identity of family members, a spouse, or a significant other, may
be disclosed as necessary to effect the viatical settlement between the viator and
the viatical settlement provider. If you are asked to provide this information,
you will be asked to consent to the disclosure. The information may be provided
to someone who buys the policy or provides funds for the purchase. You may be
asked to renew your permission to share information every two years.
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(2) A viatical settlement provider shall provide the viator with at least the
following disclosures no later than the date the viatical settlement contract is
signed by all parties. The disclosures shall be conspicuously displayed in the
viatical settlement contract or in a separate document signed by the viator and
provide the following information:

(a) The affiliation, if any, between the viatical settlement provider and the
issuer of the insurance policy to be viaticated,;

(b) The name, business address, and telephone number of the viatical settle-
ment provider;

(c) Any affiliations or contractual arrangements between the viatical settle-
ment provider and the viatical settlement purchaser;

(d) If an insurance policy to be viaticated has been issued as a joint policy or
involves family riders or any coverage of a life other than the insured under the
policy to be viaticated, there is the possibility of a loss of coverage on the other
lives under the policy, and consultation with an insurance producer or the
insurer issuing the policy for advice on the proposed viatical settlement is
advised;

(e) The dollar amount of the current death benefit payable to the viatical
settlement provider under the policy or certificate and, if known, the availabili-
ty of any additional guaranteed insurance benefits, the dollar amount of any
accidental death and dismemberment benefits under the policy or certificate,
and the extent to which the viator’s interest in those benefits will be transferred
as a result of the viatical settlement contract; and

(f) Whether the funds will be escrowed with an independent third party
during the transfer process, and if so, provide the name, business address, and
telephone number of the independent third-party escrow agent. The viator or
owner may inspect or receive copies of the relevant escrow or trust agreements
or documents.

(3) A viatical settlement broker shall provide the viator with at least the
following disclosures no later than the date the viatical settlement contract is
signed by all parties. The disclosures shall be conspicuously displayed in the
viatical settlement contract or in a separate document signed by the viator and
provide the following information:

(a) The name, business address, and telephone number of the viatical settle-
ment broker;

(b) A full, complete, and accurate description of all offers, counter-offers,
acceptances, and rejections relating to the proposed viatical settlement con-
tract;

(c) A written disclosure of any affiliations or contractual arrangements
between the viatical settlement broker and any person making an offer in
connection with the proposed viatical settlement contracts;

(d) The amount and method of calculating the viatical settlement broker’s
compensation. Compensation includes anything of value paid or given to a
viatical settlement broker for the placement of a policy; and

(e) If any portion of the viatical settlement broker’s compensation is taken
from a proposed viatical settlement offer, the viatical settlement broker shall
disclose the total amount of the viatical settlement offer and the percentage of
the viatical settlement offer comprised by the viatical settlement broker’s
compensation.
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(4) If the viatical settlement provider transfers ownership or changes the
beneficiary of the insurance policy, the provider shall communicate in writing
the change in ownership or beneficiary to the insured within twenty days after
the change.

Source: Laws 2001, LB 52, § 34; Laws 2008, LB853, § 8.

44-1108.01 Viatical settlement broker or viatical settlement provider; disclo-
sure.

Before the initiation of a plan, transaction, or series of transactions, a viatical
settlement broker or viatical settlement provider shall fully disclose to an
insurer a plan, transaction, or series of transactions to which the viatical
settlement broker or viatical settlement provider is a party, to originate, renew,
continue, or finance a life insurance policy with the insurer for the purpose of
engaging in the business of viatical settlements at anytime prior to or during
the first five years after issuance of the policy.

Source: Laws 2008, LB853, § 9.

44-1109 Viatical settlement contract requirements.

(1)(a) A viatical settlement provider entering into a viatical settlement con-
tract shall first obtain:

(i) If the viator is the insured, a written statement from a licensed attending
physician that the viator is of sound mind and under no constraint or undue
influence to enter into a viatical settlement contract; and

(ii) A document in which the insured consents, as required in subsection (2)
of section 44-1106, to the release of his or her medical records to a viatical
settlement provider, a viatical settlement broker, and the insurance company
that issued the life insurance policy covering the life of the insured.

(b) Within twenty days after a viator executes documents necessary to
transfer any rights under an insurance policy, or within twenty days after
entering any agreement, option, promise, or other form of understanding,
expressed or implied, to viaticate the policy, the viatical settlement provider
shall give written notice to the insurer that issued that insurance policy that the
policy has or will become a viaticated policy. The notice must be accompanied
by the documents required by subdivision (c) of this subsection.

(c) The viatical settlement provider shall deliver a copy of the medical release
required under subdivision (a)(ii) of this subsection, a copy of the viator’s
application for the viatical settlement contract, the notice required under
subdivision (b) of this subsection, and a request for verification of coverage to
the insurer that issued the life insurance policy that is the subject of the viatical
transaction. The National Association of Insurance Commissioners’ form for
verification of coverage shall be used unless another form is developed and
approved by the director.

(d) The insurer shall respond to a request for verification of coverage
submitted on an approved form by a viatical settlement provider or viatical
settlement broker within thirty calendar days after the date the request is
received and shall indicate whether, based on the medical evidence and
documents provided, the insurer intends to pursue an investigation at this time
regarding the validity of the insurance contract or possible fraud. The insurer
shall accept a request for verification of coverage made on a National Associa-
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tion of Insurance Commissioners’ form or any other form approved by the
director. The insurer shall accept an original, facsimile, or electronic copy of
such request and any accompanying authorization signed by the viator. Failure
by the insurer to meet its obligations under this subsection shall be a violation
of subsection (3) of section 44-1110 and section 44-1115.

(e) Prior to or at the time of execution of the viatical settlement contract, the
viatical settlement provider shall obtain a witnessed document in which the
viator consents to the viatical settlement contract and represents that the viator
has a full and complete understanding of the viatical settlement contract, that
the viator has a full and complete understanding of the benefits of the life
insurance policy, that the viator acknowledges he or she is entering into the
viatical settlement contract freely and voluntarily, and, for persons with a
terminal or chronic illness or condition, that the viator acknowledges the
insured has a terminal or chronic illness and the terminal or chronic illness or
condition was diagnosed after the life insurance policy was issued.

(f) If a viatical settlement broker performs any of the activities listed in this
subsection on behalf of the viatical settlement provider, the provider is deemed
to have fulfilled the requirements of this section.

(2) All medical information solicited or obtained by any licensee shall be
subject to the applicable provisions of state law relating to confidentiality of
medical information.

(3) All viatical settlement contracts entered into in this state shall provide the
viator with an absolute right to rescind the contract before the earlier of sixty
calendar days after the date on which the viatical settlement contract is
executed by all parties or thirty calendar days after the viatical settlement
proceeds have been sent to the viator as provided in subsection (5) of this
section. Rescission by the viator may be conditioned on the viator both giving
notice and repaying to the viatical settlement provider within the rescission
period all proceeds of the settlement and any premiums, loans, and loan
interest paid by or on behalf of the viatical settlement provider in connection
with or as a consequence of the viatical settlement. If the insured dies during
the rescission period, the viatical settlement contract shall be deemed to have
been rescinded. If a viatical settlement contract is rescinded, all viatical
settlement proceeds and any premiums, loans, and loan interest that have been
paid by the viatical settlement provider or purchaser shall be repaid to the
viatical settlement provider or purchaser within sixty days of such rescission. In
the event of any rescission, if the viatical settlement provider has paid commis-
sions or other compensation to a viatical settlement broker in connection with
the rescinded transaction, the viatical settlement broker shall refund all such
commissions and compensation to the viatical settlement provider within five
business days following receipt of a written demand from the viatical settlement
provider, which demand shall be accompanied by either the viator’s notice of
rescission if rescinded at the election of the viator or notice of the death of the
insured if rescinded by reason of death of the insured within the applicable
rescission period.

(4) The viatical settlement provider shall instruct the viator to send the
executed documents required to effect the change in ownership, assignment, or
change in beneficiary directly to the independent escrow agent. Within three
business days after the date the escrow agent receives the documents or after
the date the viatical settlement provider receives the documents if the viator
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erroneously provides the documents directly to the provider, the provider shall
pay or transfer the proceeds of the viatical settlement into an escrow or trust
account maintained in a state-chartered or federally chartered financial institu-
tion whose deposits are insured by the Federal Deposit Insurance Corporation.
Upon payment of the settlement proceeds into the escrow account, the escrow
agent shall deliver the original change in ownership, assignment, or change in
beneficiary forms to the viatical settlement provider or related provider trust or
other designated representative of the viatical settlement provider. Upon the
escrow agent’s receipt of the acknowledgment of the properly completed
transfer of ownership, assignment, or designation of beneficiary from the
insurance company, the escrow agent shall pay the settlement proceeds to the
viator.

(5) Failure to tender consideration to the viator for the viatical settlement
contract within the time set forth in the disclosure pursuant to subdivision
(1)(g) of section 44-1108 renders the viatical settlement contract voidable by the
viator for lack of consideration until the time consideration is tendered to and
accepted by the viator. Funds shall be deemed as sent by a viatical settlement,
provider to a viator as of the date that the escrow agent either releases funds
for wire transfer to the viator or sends a check for delivery to the viator by the
United States Postal Service or other nationally recognized delivery service.

(6) Contacts with the insured for the purpose of determining the health status
of the insured by the viatical settlement provider or viatical settlement broker
after the viatical settlement has occurred shall only be made by the viatical
settlement provider or viatical settlement broker licensed in this state or its
authorized representatives and shall be limited to once every six months for
insureds with a life expectancy of more than one year and to no more than once
every three months for insureds with a life expectancy of one year or less. The
provider or broker shall explain the procedure for these contacts at the time the
viatical settlement contract is entered into. The limitations set forth in this
subsection shall not apply to any contacts with an insured for reasons other
than determining the insured’s health status. Viatical settlement providers and
viatical settlement brokers shall be responsible for the actions of their author-
ized representatives.

Source: Laws 2001, LB 52, § 35; Laws 2008, LB853, § 10.

44-1110 Prohibited acts.

(1) It is a violation of the Viatical Settlements Act for any person to enter into
a viatical settlement contract at any time prior to the application or issuance of]
a policy which is the subject of a viatical settlement contract or within a five-
year period commencing on the date of issuance of the insurance policy or
certificate unless the viator certifies to the viatical settlement provider that one
or more of the following conditions have been met within the five-year period:

(a) The policy was issued upon the viator’s exercise of conversion rights
arising out of a group or individual policy if the total of the time covered under
the conversion policy, plus the time covered under the group or individual
policy, is at least sixty months. The time covered under the group policy shall
be calculated without regard to any change in insurance carriers if the cover-
age has been continuous and under the same group sponsorship;
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(b) The viator submits independent evidence to the viatical settlement provid-
er that one or more of the following conditions have been met within the five-
year period:

(i) The viator or insured is terminally or chronically ill;
(ii) The viator’s spouse died;

(iii) The viator divorced his or her spouse;

(iv) The viator retired from full-time employment;

(v) The viator became physically or mentally disabled and a physician
determined that the disability prevented the viator from maintaining full-time
employment; or

(vi) A final order, judgment, or decree was entered by a court of competent
jurisdiction, on the application of a creditor of the viator, adjudicating the
viator bankrupt or insolvent, or approving a petition seeking reorganization of]
the viator or appointing a receiver, trustee, or liquidator for all or a substantial
part of the viator’s assets; and

(c) The viator enters into a viatical settlement contract more than two years
after the date of issuance of a policy and, with respect to the policy, at all times
prior to the date that is two years after policy issuance, the following conditions
are met:

(i) Policy premiums have been funded exclusively with unencumbered assets,
including an interest in the life insurance policy being financed only to the
extent of its net cash surrender value, provided by, or fully recourse liability
incurred by, the insured or a person described in subdivision (15)(c)(v) of
section 44-1102;

(ii) There is no agreement or understanding with any other person to
guarantee any such liability or to purchase or stand ready to purchase the
policy, including through an assumption or forgiveness of the loan; and

(iii) Neither the insured nor the policy has been evaluated for settlement.

(2) Copies of the independent evidence described in subdivision (1)(b) of this
section and documents required by subsection (1) of section 44-1109 shall be
submitted to the insurer when the viatical settlement provider or other party
entering into a viatical settlement contract with a viator submits a request to
the insurer for verification of coverage. The copies shall be accompanied by a
letter of attestation from the viatical settlement provider that the copies are true
and correct copies of the documents received by the viatical settlement provid-
er.

(3) If the viatical settlement provider submits to the insurer a copy of the
owner’s or insured’s certification and the independent evidence described in
subdivision (1)(b) of this section when the provider submits a request to the
insurer to effect the transfer of the policy or certificate to the viatical settlement
provider, the copy shall be deemed to conclusively establish that the viatical
settlement contract satisfies the requirements of this section and the insurer
shall timely respond to the request.

(4) No insurer may, as a condition of responding to a request for verification
of coverage or effecting the transfer of a policy pursuant to a viatical settlement,
contract, require that the viator, insured, viatical settlement provider, or
viatical settlement broker sign any forms, disclosures, consent, or waiver form
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that has not been expressly approved by the director for use in connection with
viatical settlement contracts in this state.

(5) Upon receipt of a properly completed request for change of ownership or
beneficiary of a policy, the insurer shall respond in writing within thirty
calendar days with written acknowledgment confirming that the change has
been effected or specifying the reasons why the requested change cannot be
processed. The insurer shall not unreasonably delay effecting change of owner-
ship or beneficiary and shall not otherwise seek to interfere with any viatical
settlement contract lawfully entered into in this state.

Source: Laws 2001, LB 52, § 36; Laws 2008, LB853, § 11.

44-1111 Advertising for viatical settlements; guidelines and standards.

(1) The purpose of this section is to provide prospective viators with clear and
unambiguous statements in the advertisement of viatical settlements and to
assure the clear, truthful, and adequate disclosure of the benefits, risks, limita-
tions, and exclusions of any viatical settlement contract. This purpose is
intended to be accomplished by the establishment of guidelines and standards
of permissible and impermissible conduct in the advertising of viatical settle-
ments or related products or services to assure that product descriptions are
presented in a manner that prevents unfair, deceptive, or misleading advertis-
ing and is conducive to accurate presentation and description of viatical
settlements or related products or services through the advertising media and
material used by licensees.

(2) This section applies to any advertising of viatical settlement contracts or
related products or services intended for dissemination in this state, including
Internet advertising viewed by persons located in this state. If disclosure
requirements are established pursuant to federal regulation, this section shall
be interpreted so as to minimize or eliminate conflict with federal regulation
whenever possible.

(3) Every licensee shall establish and at all times maintain a system of control
over the content, form, and method of dissemination of all advertisements of its
contracts, products, and services. All advertisements, regardless of by whom
written, created, designed, or presented, shall be the responsibility of the
licensee or licensees, as well as the individual who created or presented the
advertisement. A system of control shall include regular routine notification, at
least once a year, to agents and others authorized by the licensee who
disseminate advertisements of the requirements and procedures for approval
prior to the use of any advertisement not furnished by the licensee.

(4) Advertisements shall be truthful and not misleading in fact or by implica-
tion. The form and content of an advertisement of a viatical settlement contract
shall be sufficiently complete and clear so as to avoid deception. It shall not
have the capacity or tendency to mislead or deceive. Whether an advertisement
has the capacity or tendency to mislead or deceive shall be determined by the
director from the overall impression that the advertisement may be reasonably
expected to create upon a person of average education or intelligence within
the segment of the public to which it is directed.

(5)(a) The information required to be disclosed under this section shall not be
minimized, rendered obscure, or presented in an ambiguous fashion or inter-
mingled with the text of the advertisement so as to be confusing or misleading.
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(b) An advertisement shall not omit material information or use words,
phrases, statements, references, or illustrations if the omission or use has the
capacity, tendency, or effect of misleading or deceiving viators as to the nature
or extent of any benefit, loss covered, premium payable, or state or federal tax
consequence. The fact that the viatical settlement contract offered is made
available for inspection prior to consummation of the sale, or an offer is made
to refund the payment if the viator is not satisfied, or that the viatical settlement
contract includes a free look period that satisfies or exceeds legal requirements,
does not remedy misleading statements.

(c) An advertisement shall not use the name or title of a life insurance
company or a life insurance policy unless the advertisement has been approved
by the insurer.

(d) An advertisement shall not state or imply that interest charged on an
accelerated death benefit or a policy loan is unfair, inequitable, or in any
manner an incorrect or improper practice.

(e) The words free, no cost, without cost, no additional cost, or at no extra
cost or words of similar import shall not be used with respect to any benefit or
service unless true. An advertisement may specify the charge for a benefit or a
service or may state that a charge is included in the payment or use other
appropriate language.

(D) Any testimonial, appraisal, analysis, or endorsement used in an adver-
tisement must be genuine, represent the current opinion of the author, be
applicable to the viatical settlement contract, product, or service advertised,
and be accurately reproduced with sufficient completeness to avoid misleading
or deceiving prospective viators as to the nature or scope of the testimonial,
appraisal, analysis, or endorsement. In using a testimonial, an appraisal, an
analysis, or an endorsement, the licensee makes as its own all the statements
contained therein, and the statements are subject to all the provisions of this
section.

(ii) If the individual making a testimonial, an appraisal, an analysis, or an
endorsement has a financial interest in the party making use of the testimonial,
appraisal, analysis, or endorsement either directly or through a related entity as
a stockholder, director, officer, employee, or otherwise, or receives any benefit
directly or indirectly other than required union scale wages, that fact shall be
prominently disclosed in the advertisement.

(iii) An advertisement shall not state or imply that a viatical settlement
contract benefit or service has been approved or endorsed by a group of
individuals or any society, association, or other organization unless that is the
fact and unless any relationship between an organization and the viatical
settlement provider is disclosed. If the entity making the approval or endorse-
ment is owned, controlled, or managed by the viatical settlement provider, or
receives any payment or other consideration from the viatical settlement
provider for making an approval or endorsement, that fact shall be disclosed in
the advertisement.

(iv) When a testimonial, an appraisal, an analysis, or an endorsement refers
to benefits received under a viatical settlement contract, all pertinent informa-
tion shall be retained for a period of five years after its use.

(v) An advertisement shall not contain statistical information unless it accu-
rately reflects recent and relevant facts. The source of all statistics used in an
advertisement shall be identified.
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(vi) An advertisement shall not disparage insurers, viatical settlement provid-
ers, viatical settlement brokers, viatical settlement investment agents, insurance
producers, policies, services, or methods of marketing.

(vii) The name of the viatical settlement licensee shall be clearly identified in
all advertisements about the licensee or its viatical settlement contract, prod-
ucts, or services, and if any specific viatical settlement contract is advertised,
the viatical settlement contract shall be identified either by form number or
some other appropriate description. If an application is part of the advertise-
ment, the name of the viatical settlement provider shall be shown on the
application.

(viii) An advertisement shall not use a trade name, group designation, name
of the parent company of a licensee, name of a particular division of the
licensee, service mark, slogan, symbol, or other device or reference without
disclosing the name of the licensee if the advertisement would have the capacity
or tendency to mislead or deceive as to the true identity of the licensee, or to
create the impression that a company other than the licensee would have any
responsibility for the financial obligation under a viatical settlement contract.

(ix) An advertisement shall not use any combination of words, symbols, or
physical materials that by their content, phraseology, shape, color, or other
characteristics are so similar to a combination of words, symbols, or physical
materials used by a government program or agency or otherwise appear to be
of such a nature that they tend to mislead prospective viators into believing that
the solicitation is in some manner connected with a government program or
agency.

(x) An advertisement may state that a viatical settlement provider is licensed
in the state where the advertisement appears if it does not exaggerate that fact
or suggest or imply that competing viatical settlement providers may not be
licensed. The advertisement may ask the audience to consult the licensee’s web
site or contact the department to find out if the state requires licensing and, if
so, whether the viatical settlement provider is licensed.

(xi) An advertisement shall not create the impression that the viatical settle-
ment provider, its financial condition or status, the payment of its claims, or the
merits, desirability, or advisability of its viatical settlement contracts are recom-
mended or endorsed by any government entity.

(xii) The name of the licensee shall be stated in all of its advertisements. An
advertisement shall not use a trade name, any group designation, the name of
any affiliate or controlling entity of the licensee, a service mark, a slogan, a
symbol, or any other device in a manner that would have the capacity or
tendency to mislead or deceive as to the true identity of the actual licensee or
create the false impression that an affiliate or controlling entity would have any
responsibility for the financial obligation of the licensee.

(xiii) An advertisement shall not disclose or indirectly create the impression
that any division or agency of the state or of the United States Government
endorses, approves, or favors:

(A) Any licensee or its business practices or methods of operation;

(B) The merits, desirability, or advisability of any viatical settlement contract
or viatical settlement program;

(C) Any viatical settlement contract or viatical settlement program; or
(D) Any life insurance policy or life insurance company.
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(xiv) If the advertiser emphasizes the speed with which the viatication will
occur, the advertising must disclose the average timeframe from completed
application to the date of offer and from acceptance of the offer to receipt of the
funds by the viator.

(xv) If the advertising emphasizes the dollar amounts available to viators, the
advertising shall disclose the average purchase price as a percent of face value
obtained by viators contracting with the licensee during the past six months.

Source: Laws 2001, LB 52, § 37; Laws 2008, LB853, § 13.

44-1112 Fraud prevention and control.
(1)(a) A person shall not commit a fraudulent viatical settlement act.

(b) A person shall not knowingly or intentionally interfere with the enforce-
ment of the provisions of the Viatical Settlements Act or investigations of]
suspected or actual violations of the act.

(c) A person in the business of viatical settlements shall not knowingly or
intentionally permit any person convicted of a felony involving dishonesty or
breach of trust to participate in the business of viatical settlements.

(2)(a) Viatical settlement contracts and applications for viatical settlements,
regardless of the form of transmission, shall contain the following statement or
a substantially similar statement: Any person who knowingly presents false
information in an application for insurance or viatical settlement contract is
guilty of a crime and may be subject to fines and confinement in prison.

(b) The lack of a statement as required in this subsection does not constitute a
defense in any prosecution for a fraudulent viatical settlement act.

(3)(a) Any person engaged in the business of viatical settlements having
knowledge or a reasonable suspicion that a fraudulent viatical settlement act is
being, will be, or has been committed shall provide to the director the
information required by, and in a manner prescribed by, the director.

(b) Any other person having knowledge or a reasonable belief that a fraudu-
lent viatical settlement act is being, will be, or has been committed may provide
to the director the information required by, and in a manner prescribed by, the
director.

(4)(a) No civil liability shall be imposed on and no cause of action shall arise
from a person’s furnishing information concerning suspected, anticipated, or
completed fraudulent viatical settlement acts, if the information is provided to
or received from:

(i) The director or the director’s employees, agents, or representatives;

(ii) The Director of Banking and Finance or his or her employees, agents, or
representatives;

(iii) Federal, state, or local law enforcement officials or their employees,
agents, or representatives;

(iv) The National Association of Insurance Commissioners, the National
Association of Securities Dealers, or the North American Securities Administra-
tors Association, employees, agents, or representatives of any such association,
or any other regulatory body overseeing life insurance, viatical settlements,
securities, or investment fraud; or

(v) The life insurer that issued the life insurance policy covering the life of the
insured.

1059 2010 Cumulative Supplement



§44-1112 INSURANCE

(b) This subsection does not apply to statements made with actual malice,
fraudulent intent, or bad faith. In an action brought against a person for filing a
report or furnishing other information concerning a fraudulent viatical settle-
ment act, the party bringing the action shall plead specifically any allegation
that this subsection does not apply because the person filing the report or
furnishing the information did so with actual malice, fraudulent intent, or bad

faith.

(c) A person furnishing information as identified in this subsection shall be
entitled to an award of attorney’s fees and costs if he or she is the prevailing
party in a civil cause of action for libel, slander, or any other relevant tort
arising out of activities in carrying out the provisions of the Viatical Settlements
Act and the party bringing the action was not substantially justified in doing so.
For purposes of this section, a proceeding is substantially justified if it had a
reasonable basis in law or fact at the time it was initiated. An award granted
under this subdivision shall not apply to any person furnishing information
concerning his or her own fraudulent viatical settlement acts.

(d) This section does not abrogate or modify common-law or statutory
privileges or immunities enjoyed by a person described in this subsection.

(5)(a) The documents and evidence provided pursuant to subsection (4) of
this section or obtained by the director in an investigation of suspected or
actual fraudulent viatical settlement acts shall be privileged and confidential
and shall not be a public record and shall not be subject to discovery or
subpoena in a civil or criminal action.

(b) This subsection does not prohibit release by the director of documents and
evidence obtained in an investigation of suspected or actual fraudulent viatical
settlement acts:

(i) In administrative or judicial proceedings to enforce laws administered by
the director;

(ii) To federal, state, or local law enforcement or regulatory agencies, to an
organization established for the purpose of detecting and preventing fraudulent
viatical settlement acts, or to the National Association of Insurance Commis-
sioners; or

(iii) At the discretion of the director, to a person in the business of viatical
settlements that is aggrieved by a fraudulent viatical settlement act.

(c) Release of documents and evidence under this subsection does not
abrogate or modify the privilege granted in this subsection.

(6) The Viatical Settlements Act shall not:

(a) Preempt the authority or relieve the duty of other law enforcement or
regulatory agencies to investigate, examine, and prosecute suspected violations
of law;

(b) Prevent or prohibit a person from disclosing voluntarily information
concerning viatical settlement fraud to a law enforcement or regulatory agency
other than the department; or

(c) Limit the powers granted elsewhere by the laws of this state to the
director or an insurance fraud unit to investigate and examine possible viola-
tions of law and to take appropriate action against wrongdoers.

(7)(a) Viatical settlement providers and viatical settlement brokers shall have
in place antifraud initiatives reasonably calculated to detect, prosecute, and
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prevent fraudulent viatical settlement acts. At the discretion of the director, the
director may order, or a licensee may request and the director may grant, such
modifications of the following required initiatives as necessary to ensure an
effective antifraud program. The modifications may be more or less restrictive
than the required initiatives so long as the modifications may reasonably be
expected to accomplish the purpose of this section.

(b) Antifraud initiatives shall include:

(i) Fraud investigators, who may be viatical settlement provider or viatical
settlement broker employees or independent contractors; and

(ii) An antifraud plan submitted to the director. The antifraud plan shall
include, but not be limited to:

(A) A description of the procedures for detecting and investigating possible
fraudulent viatical settlement acts and procedures for resolving material incon-
sistencies between medical records and insurance applications;

(B) A description of the procedures for reporting possible fraudulent viatical
settlement acts to the director;

(C) A description of the plan for antifraud education and training of under-
writers and other personnel; and

(D) A description or chart outlining the organizational arrangement of the
antifraud personnel who are responsible for the investigation and reporting of]
possible fraudulent viatical settlement acts and investigating unresolved materi-
al inconsistencies between medical records and insurance applications.

(¢) Antifraud plans submitted to the director shall be privileged and confiden-
tial, shall not be a public record, and shall not be subject to discovery or
subpoena in a civil or criminal action.

Source: Laws 2001, LB 52, § 38; Laws 2008, LB853, § 14.

44-1113 Injunctions; civil remedies; violation; penalty.

(1) In addition to the penalties and other enforcement provisions of the
Viatical Settlements Act, if any person violates the act or any rule or regulation
implementing the act, the director may seek an injunction in a court of
competent jurisdiction and may apply for temporary and permanent orders that
the director determines are necessary to restrain the person from committing
the violation.

(2) Any person damaged by the acts of a person in violation of the act may
bring a civil action against the person committing the violation in a court of
competent jurisdiction.

(3) The director may issue, in accordance with the Administrative Procedure
Act, a cease and desist order upon a person that violates any provision of the
Viatical Settlements Act, any rule, regulation, or order adopted or issued by the
director, or any written agreement entered into between such person and the
director.

(4) When the director finds that an activity in violation of the act presents an
immediate danger to the public that requires an immediate final order, the
director may issue an emergency cease and desist order reciting with particu-
larity the facts underlying the findings. The emergency cease and desist order is
effective immediately upon service of a copy of the order on the respondent and
remains effective for ninety days. If the director begins nonemergency cease
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and desist proceedings, the emergency cease and desist order remains effective,
absent an order by a court of competent jurisdiction pursuant to the Adminis-
trative Procedure Act.

(5) In addition to the penalties and other enforcement provisions of the
Viatical Settlements Act, any person who violates the act is subject to civil
penalties of up to one thousand dollars per violation. Imposition of civil
penalties shall be pursuant to an order of the director issued under the
Administrative Procedure Act. The director’s order may require a person found
to be in violation of the Viatical Settlements Act to make restitution to persons
aggrieved by violations of the act.

(6) A person who is found by a court of competent jurisdiction, pursuant to
an action initiated by the director, to have committed a fraudulent viatical
settlement act, is subject to a civil penalty not to exceed five thousand dollars
for the first violation, ten thousand dollars for the second violation, and fifteen
thousand dollars for each subsequent violation.

(7) A person convicted of a violation of the act by a court of competent
jurisdiction shall be guilty of a Class III misdemeanor. A person convicted of a
violation of the act shall be ordered to pay restitution to persons aggrieved by
the violation. Restitution shall be ordered in addition to a fine or imprisonment,
but not in lieu of a fine or imprisonment. A prosecution under this subsection
shall be in lieu of an action under subsection (6) of this section.

(8) Except for a fraudulent viatical settlement act committed by a viator, the
enforcement provisions and penalties of this section shall not apply to a viator.
Source: Laws 2001, LB 52, § 39; Laws 2008, LB&853, § 15.

Cross References

Administrative Procedure Act, see section 84-920.

44-1114 Director; powers.
The director shall have the authority to:

(1) Adopt and promulgate rules and regulations to carry out the Viatical
Settlements Act;

(2) Establish standards for evaluating reasonableness of payments under
viatical settlement contracts for persons with a terminal or chronic illness or
condition. This authority includes, but is not limited to, regulation of discount
rates used to determine the amount paid in exchange for assignment, transfer,
sale, devise, or bequest of a benefit under a life insurance policy insuring the
life of a person who is chronically ill or terminally ill;

(3) Establish appropriate licensing requirements, fees, and standards for
continued licensure for viatical settlement providers and brokers;

(4) Require a bond or other mechanism for financial accountability for
viatical settlement providers and brokers; and

(5) Adopt rules and regulations governing the relationship and responsibili-
ties of insurers, viatical settlement providers, and viatical settlement brokers
during the viatication of a life insurance policy or certificate.

Source: Laws 2001, LB 52, § 40; Laws 2008, LB853, § 16.

44-1115 Unfair trade practices.
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A violation of the Viatical Settlements Act, including the commission of a
fraudulent viatical settlement act, shall be considered an unfair trade practice
under the Unfair Insurance Trade Practices Act subject to the penalties con-
tained in the act.

Source: Laws 2001, LB 52, § 41; Laws 2008, LB853, § 17.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

44-1117 Fraudulent viatical settlement act; additional prohibited acts.

(1) With respect to any viatical settlement contract or insurance policy, no
viatical settlement broker shall knowingly solicit an offer from, effectuate a
viatical settlement with, or make a sale to any viatical settlement provider,
viatical settlement purchaser, financing entity, or related provider trust that is
controlling, controlled by, or under common control with such viatical settle-
ment broker.

(2) With respect to any viatical settlement contract or insurance policy, no
viatical settlement provider shall knowingly enter into a viatical settlement
contract with a viator if, in connection with such viatical settlement contract,
anything of value will be paid to a viatical settlement broker that is controlling,
controlled by, or under common control with such viatical settlement provider
or the viatical settlement purchaser, financing entity, or related provider trust
that is involved in such viatical settlement contract.

(3) A violation of subsection (1) or (2) of this section shall be a fraudulent
viatical settlement act.

(4) No viatical settlement provider shall enter into a viatical settlement
contract unless the viatical settlement promotional, advertising, and marketing
materials as may be prescribed by rule and regulation have been filed with the
director. In no event shall any marketing materials expressly reference that the
insurance is free for any period of time. The inclusion of any reference in the
marketing materials that would cause a viator to reasonably believe that the
insurance is free for any period of time shall be considered a violation of the
Viatical Settlements Act.

(5) No life insurance producer, insurance company, viatical settlement bro-
ker, or viatical settlement provider shall make any statement or representation
to the applicant or policyholder in connection with the sale or financing of a
life insurance policy to the effect that the insurance is free or without cost to
the policyholder for any period of time unless provided in the policy.

Source: Laws 2008, LB853, § 12.

ARTICLE 15
UNFAIR PRACTICES

(a) UNFAIR INSURANCE TRADE PRACTICES ACT

Section

44-1521. Act, how cited.

44-1534.01. Director; power to protect members of the United States Armed Forces;
rules and regulations.

(b) UNFAIR INSURANCE CLAIMS SETTLEMENT PRACTICES ACT
44-1540. Unfair claims settlement practice; acts and practices prohibited.
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Section
(c) MOTOR VEHICLE INSURANCE DATA BASE

44-1545. Noncompliance; effect.

(a) UNFAIR INSURANCE TRADE PRACTICES ACT

44-1521 Act, how cited.

Sections 44-1521 to 44-1535 shall be known and may be cited as the Unfair
Insurance Trade Practices Act.

Source: Laws 1991, LB 234, § 3; Laws 2008, LB855, § 6.

44-1534.01 Director; power to protect members of the United States Armed
Forces; rules and regulations.

The Director of Insurance may adopt and promulgate rules and regulations
to protect members of the United States Armed Forces from dishonest and
predatory insurance sales practices by declaring certain identified practices to
be false, misleading, deceptive, or unfair as required by the federal Military
Personnel Financial Services Protection Act, Public Law 109-290, as such law
existed on July 18, 2008.

Source: Laws 2008, LB855, § 7.

(b) UNFAIR INSURANCE CLAIMS SETTLEMENT PRACTICES ACT

44-1540 Unfair claims settlement practice; acts and practices prohibited.

Any of the following acts or practices by an insurer, if committed in violation
of section 44-1539, shall be an unfair claims settlement practice:

(1) Knowingly misrepresenting to claimants and insureds relevant facts or
policy provisions relating to coverages at issue;

(2) Failing to acknowledge with reasonable promptness pertinent communi-
cations with respect to claims arising under its policies;

(3) Failing to adopt and implement reasonable standards for the prompt
investigation and settlement of claims arising under its policies;

(4) Not attempting in good faith to effectuate prompt, fair, and equitable
settlement of claims submitted in which liability has become reasonably clear;

(5) Not attempting in good faith to effectuate prompt, fair, and equitable
settlement of property and casualty claims (a) in which coverage and the
amount of the loss are reasonably clear and (b) for loss of tangible personal
property within real property which is insured by a policy subject to section
44-501.02 and which is wholly destroyed by fire, tornado, windstorm, lightning,
or explosion;

(6) Compelling insureds or beneficiaries to institute litigation to recover
amounts due under its policies by offering substantially less than the amounts
ultimately recovered in litigation brought by them;

(7) Refusing to pay claims without conducting a reasonable investigation;

(8) Failing to affirm or deny coverage of a claim within a reasonable time
after having completed its investigation related to such claim;

(9) Attempting to settle a claim for less than the amount to which a
reasonable person would believe the insured or beneficiary was entitled by
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reference to written or printed advertising material accompanying or made
part of an application;

(10) Attempting to settle claims on the basis of an application which was
materially altered without notice to or knowledge or consent of the insured;

(11) Making a claims payment to an insured or beneficiary without indicating
the coverage under which each payment is being made;

(12) Unreasonably delaying the investigation or payment of claims by requir-
ing both a formal proof-of-loss form and subsequent verification that would
result in duplication of information and verification appearing in the formal
proof-of-loss form;

(13) Failing, in the case of the denial of a claim or the offer of a compromise
settlement, to promptly provide a reasonable and accurate explanation of the
basis for such action;

(14) Failing to provide forms necessary to present claims with reasonable
explanations regarding their use within fifteen working days of a request;

(15) Failing to adopt and implement reasonable standards to assure that the
repairs of a repairer owned by or affiliated with the insurer are performed in a
skillful manner. For purposes of this subdivision, a repairer is affiliated with the
insurer if there is a preexisting arrangement, understanding, agreement, or
contract between the insurer and repairer for services in connection with
claims on policies issued by the insurer;

(16) Requiring the insured or claimant to use a particular company or
location for motor vehicle repair. Nothing in this subdivision shall prohibit an
insurer from entering into discount agreements with companies and locations
for motor vehicle repair or otherwise entering into any business arrangements
or affiliations which reduce the cost of motor vehicle repair if the insured or
claimant has the right to use a particular company or reasonably available
location for motor vehicle repair. If the insured or claimant chooses to use a
particular company or location other than the one providing the lowest esti-
mate for like kind and quality motor vehicle repair, the insurer shall not be
liable for any cost exceeding the lowest estimate. For purposes of this subdivi-
sion, motor vehicle repair shall include motor vehicle glass replacement and
motor vehicle glass repair; and

(17) Failing to provide coverage information or coordinate benefits pursuant
to section 68-928.
Source: Laws 1991, LB 234, § 22; Laws 1992, LB 1006, § 16; Laws 1994,
LB 978, § 24; Laws 1997, LB 543, § 1; Laws 2002, LB 58, § 1;
Laws 2005, LB 589, § 9; Laws 2006, LB 1248, § 59.

(c) MOTOR VEHICLE INSURANCE DATA BASE

44-1545 Noncompliance; effect.

Failure by an insurance company subject to sections 60-3,136 to 60-3,139 to
comply with the requirements of such sections and the rules and regulations
adopted and promulgated under such sections by the Department of Motor
Vehicles shall be an unfair trade practice in the business of insurance subject to
the Unfair Insurance Trade Practices Act.

Source: Laws 2002, LB 488, § 7; Laws 2005, LB 274, § 229.
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Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

ARTICLE 16
GROUP INSURANCE

Section

44-1601. Life insurance; policy; issuance; requirements.

44-1602. Life insurance; policy issued to an employer; requirements.

44-1603. Life insurance; policy issued to creditor; requirements.

44-1604. Life insurance; policy issued to a labor union or similar employee organi-
zation; requirements.

44-1605. Life insurance; policy issued to trust or trustees of a fund; requirements.

44-1606.01. Life insurance; policy issued to association or trust; requirements.
44-1606.02. Life insurance; policy issued to credit union or trust; requirements.
44-1606.03. Group life insurance; policy; requirements.

44-1607. Life insurance; policy; contents.

44-1607.01. Life insurance; individual policies; issuance; restrictions.

44-1613. Life insurance; individual policy; time within which to exercise rights;
notice.

44-1614. Life insurance; extension to spouse and children of employee or member;
limitation.

44-1601 Life insurance; policy; issuance; requirements.

No policy of group life insurance shall be delivered in this state unless it is
issued under one of the provisions of sections 21-1740, 44-1602 to 44-1606.03,
and 44-1615 or under a policy or contract issued to any other substantially
similar group which, in the discretion of the Director of Insurance, may be
subject to the issuance of a group life insurance policy or contract.

Source: Laws 1949, c. 150, § 1(1), p. 377; Laws 1961, c. 210, § 5, p. 628;
Laws 1969, c. 361, § 3, p. 1286; Laws 1983, LB 298, § 1; Laws
1996, LB 948, § 123; Laws 2008, LB8&55, § 8.

44-1602 Life insurance; policy issued to an employer; requirements.

A policy issued to an employer or to the trustees of a fund established by an
employer, which employer or trustees shall be deemed the policyholder, to
insure employees of the employer for the benefit of persons other than the
employer shall be subject to the following requirements:

(1) The employees eligible for insurance under the policy shall be all of the
employees of the employer or all of any class or classes thereof. The policy may
provide that the term employees shall include the employees of one or more
subsidiary corporations and the employees, individual proprietors, partners,
and members of one or more affiliated corporations, proprietors, partnerships,
or limited liability companies if the business of the employer and of such
affiliated corporations, proprietors, partnerships, or limited liability companies
is under common control. The policy may provide that the term employees shall
include the individual proprietor, partners, or members if the employer is an
individual proprietor, partnership, or limited liability company. The policy may
provide that the term employee may include retired employees, former employ-
ees, and directors of a corporate employer; and

(2) The premium for the policy shall be paid either from the employer’s funds
or from funds contributed by the insured employees or from both such funds. A
policy on which no part of the premium is to be derived from funds contributed
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by the insured employees must insure all eligible employees, except those who
reject the coverage in writing, or all except any as to whom evidence of
individual insurability is not satisfactory to the insurer.

Source: Laws 1949, c. 150, § 1(1), p. 377; Laws 1957, c. 192, § 1, p. 670;
Laws 1959, c. 212, § 1, p. 733; Laws 1993, LB 121, § 233; Laws
2006, LB 875, § 2; Laws 2008, LB8&55, § 9.

44-1603 Life insurance; policy issued to creditor; requirements.

A policy issued to a creditor or its parent holding company or to a trustee or
agent designated by two or more creditors, which creditor, parent holding
company, affiliate, trustee, or agent shall be deemed the policyholder, to insure
debtors of the creditor shall be subject to the following requirements:

(1) The debtors eligible for insurance under the policy shall be all of the
debtors of the creditor or creditors, or all of any class or classes of the
creditors. The policy may provide that the term debtors shall include borrowers
of money or purchasers or lessees of goods, services, or property for which
payment is arranged through a credit transaction, the debtors of one or more
subsidiary corporations, and the debtors of one or more affiliated corporations,
proprietors, partnerships, or limited liability companies if the business of the
policyholder and of such affiliated corporations, proprietors, partnerships, or
limited liability companies is under common control;

(2) The premium for the policy shall be paid by the policyholder from the
creditor’s funds, from charges collected from the insured debtors, or from both.
A policy on which no part of the premiums is to be derived from the funds
contributed by insured debtors specifically for their insurance must insure all
eligible debtors or all except any as to whom evidence of individual insurability
is not satisfactory to the insurer;

(3) The amount of insurance on the life of any debtor shall at no time exceed
the greater of the scheduled or actual amount of unpaid indebtedness to the
creditor, except that insurance written in connection with open-end credit
having a credit limit exceeding ten thousand dollars may be in an amount not
exceeding the credit limit;

(4) The insurance shall be payable to the creditor or any successor to the
right, title, and interest of the creditor. The payment shall reduce or extinguish
the unpaid indebtedness of the debtor to the extent of such payment, and any
excess of the insurance shall be payable to the estate of the insured; and

(5) Notwithstanding subdivisions (1) through (4) of this section, insurance on
agricultural credit transaction commitments may be written up to the amount
of the loan commitment on a nondecreasing or level-term plan and insurance
on educational credit transaction commitments may be written up to the
amount of the loan commitment less the amount of any repayments made on
the loan.

Source: Laws 1949, c. 150, § 1(2), p. 378; Laws 1955, c. 180, § 1, p. 508;
Laws 1957, c. 192, § 2, p. 671; Laws 1967, c. 273, § 1, p. 737;
Laws 1974, LB 944, § 1; Laws 1993, LB 121, § 234; Laws 2008,
LB8&55, § 10.

44-1604 Life insurance; policy issued to a labor union or similar employee
organization; requirements.
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A policy issued to a labor union or similar employee organization, which
shall be deemed the policyholder, to insure members of such union or organiza-
tion for the benefit of persons other than the union or organization or any of its
officials, representatives, or agents shall be subject to the following require-
ments:

(1) The members eligible for insurance under the policy shall be all of the
members of the union or organization, or all of any class or classes thereof; and

(2) The premium for the policy shall be paid either from the union’s or
organization’s funds or from funds contributed by the insured members specifi-
cally for their insurance or from both. A policy on which no part of the
premium is to be derived from funds contributed by the insured members
specifically for their insurance must insure all eligible members, except those
who reject the coverage in writing, or all except any as to whom evidence of
individual insurability is not satisfactory to the insurer.

Source: Laws 1949, c. 150, § 1(3), p. 379; Laws 1957, c. 192, § 3, p. 673;
Laws 2008, LB855, § 11.

44-1605 Life insurance; policy issued to trust or trustees of a fund; require-
ments.

A policy issued to a trust or to the trustees of a fund established or adopted by
two or more employers or by one or more labor unions or similar employee
organizations, or by one or more employers and one or more labor unions or
similar employee organizations, which trust or trustees shall be deemed the
policyholder, to insure employees of the employers or members of the unions or
organizations for the benefit of persons other than the employers or the unions
or organizations shall be subject to the following requirements:

(1) The persons eligible for insurance shall be all of the employees of the
employers or all of the members of the unions or organizations, or all of any
class or classes thereof. The policy may provide that the term employees shall
include the employees of one or more subsidiary corporations and the employ-
ees, individual proprietors, members, and partners of one or more affiliated
corporations, proprietorships, or partnerships if the business of the employer
and of the affiliated corporations, proprietorships, or partnerships is under
common control. The policy may provide that the term employees shall include
the individual proprietor or partners if the employer is an individual proprietor-
ship or partnership. The policy may provide that the term employees may
include retired employees, former employees, and directors of a corporate
employer. The policy may provide that the term employees shall include the
trustees or their employees, or both, if their duties are principally connected
with such trusteeship; and

(2) The premium for the policy shall be paid from funds contributed by the
employer or employers of the insured persons, by the union or unions or
similar employee organizations, or by both, or from funds contributed by the
insured persons or from both the insured persons and the employers or unions
or similar employee organizations. A policy on which no part of the premium is
to be derived from funds contributed by the insured persons specifically for
their insurance shall insure all eligible persons, except those who reject the
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coverage in writing, or all except any as to whom evidence of individual
insurability is not satisfactory to the insurer.

Source: Laws 1949, c. 150, § 1(4), p. 380; Laws 1957, c. 192, § 4, p. 674;
Laws 1969, c. 376, § 1, p. 1336; Laws 1989, LB 92, § 176; Laws
1993, LB 121, § 235; Laws 2008, LB8&55, § 12.

44-1606.01 Life insurance; policy issued to association or trust; require-
ments.

(1) A policy may be issued to an association or to a trust or to the trustees of
a fund established, created, or maintained for the benefit of members of one or
more associations. The association or associations shall have at the outset a
minimum of one hundred persons, shall have been organized and maintained
in good faith for purposes other than that of obtaining insurance, shall have
been in active existence for at least two years, and shall have a constitution and
bylaws which provide that (a) the association or associations shall hold regular
meetings not less than annually to further the purposes of the members, (b)
except for credit unions, the association or associations shall collect dues or
solicit contributions from members, and (c¢) the members shall have voting
privileges and representation on the governing board and committees.

(2) The policy shall be subject to the following requirements:

(a) The policy may insure members of the association or associations,
employees thereof or employees of members, or one or more of the preceding
or all of any class or classes thereof for the benefit of persons other than the
employee’s employer;

(b) The premium for the policy shall be paid from funds contributed by the
association or associations, by the employer members, or by both, or from
funds contributed by the covered persons or from both the covered persons and
the associations or employer members; and

(c) A policy on which no part of the premium is to be derived from funds
contributed by the covered persons specifically for their insurance must insure
all eligible persons, except those who reject the coverage in writing, or all
except any as to whom evidence of individual insurability is not satisfactory to
the insurer.

Source: Laws 1957, c. 192, § 5, p. 675; Laws 1967, c. 274, § 1, p. 739;
Laws 1972, LB 1189, § 1; Laws 2008, LB8&55, § 13.

44-1606.02 Life insurance; policy issued to credit union or trust; require-
ments.

A policy issued to a credit union or to a trustee or trustees or agent
designated by two or more credit unions, which credit union, trustee, trustees,
or agent shall be deemed the policyholder, to insure members of the credit
union or credit unions for the benefit of persons other than the credit union or
credit unions, trustee or trustees, or agent or any of their officials, shall be
subject to the following requirements:

(1) The members eligible for insurance shall be all of the members of the
credit union or credit unions, or all of any class or classes of the members; and
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(2) The premium for the policy shall be paid by the policyholder from the
credit union’s funds and shall insure all eligible members or all except any as to
whom evidence of individual insurability is not satisfactory to the insurer.

Source: Laws 2008, LB855, § 14.

44-1606.03 Group life insurance; policy; requirements.

(1) Group life insurance offered to a resident of this state under a group life
insurance policy issued to a group other than one described in sections
21-1740, 44-1602 to 44-1606.02, and 44-1615 shall be subject to the following
requirements:

(a) A group life insurance policy shall not be delivered in this state unless the
Director of Insurance finds that:

(i) The issuance of the group policy is not contrary to the best interests of the
public;

(ii) The issuance of the group policy would result in economies of acquisition
or administration; and

(iii) The benefits are reasonable in relation to the premiums charged;

(b) A group life insurance policy shall not be offered in this state by an
insurer under a policy issued in another state unless this state or another state
having requirements substantially similar to those contained in subdivision
(1)(a) of this section has made a determination that the requirements have been
met;

(c) The premium for the policy shall be paid either from the policyholder’s
funds or from funds contributed by the covered persons, or from both; and

(d) An insurer may exclude or limit the coverage on any person as to whom
evidence of individual insurability is not satisfactory to the insurer.

(2)(a) In the case of a program of insurance which, if issued on a group basis,
would not qualify under sections 21-1740, 44-1602 to 44-1606.02, and 44-1615,
the insurer shall cause to be distributed to prospective insureds a written notice
that compensation shall or may be paid, if compensation of any kind shall or
may be paid, to:

(i) A policyholder or sponsoring or endorsing entity in the case of a group
policy; or

(ii) A sponsoring or endorsing entity in the case of an individual, blanket, or
franchise policy marketed by means of direct response solicitation.

(b) The notice shall be distributed:
(i) Whether compensation is direct or indirect; and

(ii) Whether the compensation is paid to or retained by the policyholder or
sponsoring or endorsing entity, or paid to or retained by a third party at the
direction of the policyholder or sponsoring or endorsing entity, or an entity
affiliated therewith by way of ownership, contract, or employment.

(c) The notice required by this section shall be placed on or accompany an
application or enrollment form provided to prospective insureds.

(d) For purposes of this section:

(i) Direct response solicitation means a solicitation by a sponsoring or
endorsing entity through the mail, telephone, or other mass communications
media; and
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(ii) Sponsoring or endorsing entity means an organization that has arranged
for the offering of a program of insurance in a manner that communicates that
eligibility for participation in the program is dependent upon affiliation with
the organization or that it encourages participation in the program.

Source: Laws 2008, LB855, § 15.

44-1607 Life insurance; policy; contents.

No policy of group life insurance shall be delivered in this state unless it
contains in substance the following provisions or provisions which in the
opinion of the Director of Insurance are more favorable to the persons insured
or at least as favorable to the persons insured and more favorable to the
policyholder, except that provisions of subdivisions (6) through (10) of this
section shall not apply to policies insuring the lives of debtors, that the standard
provisions required for individual life insurance policies shall not apply to
group life insurance policies, and that if the group life insurance policy is on a
plan of insurance other than the term plan, it shall contain a nonforfeiture
provision or provisions which in the opinion of the Director of Insurance is or
are equitable to the insured persons and to the policyholder, but nothing in this
section shall be construed to require that group life insurance policies contain
the same nonforfeiture provisions as are required for individual life insurance
policies:

(1) A provision that the policyholder is entitled to a grace period of thirty-one
days for the payment of any premium due except the first, during which grace
period the death benefit coverage shall continue in force, unless the policyhold-
er shall have given the insurer written notice of discontinuance in advance of
the date of discontinuance and in accordance with the terms of the policy. The
policy may provide that the policyholder shall be liable to the insurer for the
payment of a pro rata premium for the time the policy was in force during such
grace period;

(2) A provision that the validity of the policy shall not be contested, except for
nonpayment of premiums, after it has been in force for two years from its date
of issue; and that no statement made by any person insured under the policy
relating to his or her insurability shall be used in contesting the validity of the
insurance with respect to which such statement was made after such insurance
has been in force prior to the contest for a period of two years during such
person’s lifetime nor unless it is contained in a written instrument signed by
him or her. This provision shall not preclude the assertion at any time of
defenses based upon provisions in the policy that relate to eligibility for
coverage;

(3) A provision that a copy of the application, if any, of the policyholder shall
be attached to the policy when issued, that all statements made by the
policyholder or by the persons insured shall be deemed representations and not
warranties, and that no statement made by any person insured shall be used in
any contest unless a copy of the instrument containing the statement is or has
been furnished to such person or, in the event of death or incapacity of the
insured person, to his or her beneficiary or personal representative;

(4) A provision setting forth the conditions, if any, under which the insurer
reserves the right to require a person eligible for insurance to furnish evidence
of individual insurability satisfactory to the insurer as a condition to part or all
of his or her coverage;
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(5) A provision specifying that an equitable adjustment of premiums, of
benefits, or of both is to be made in the event the age of a person insured has
been misstated, such provision to contain a clear statement of the method of
adjustment to be used;

(6) A provision that any sum becoming due by reason of the death of the
person insured shall be payable to the beneficiary designated by the person
insured, except that if the policy contains conditions pertaining to family status,
the beneficiary may be the family member specified by the policy terms, subject
to the provisions of the policy in the event there is no designated beneficiary, as
to all or any part of such sum, living at the death of the person insured, and
subject to any right reserved by the insurer in the policy and set forth in the
certificate to pay at its option a part of such sum not exceeding two thousand
dollars to any person appearing to the insurer to be equitably entitled thereto
by reason of having incurred funeral or other expenses incident to the last
illness or death of the person insured;

(7) A provision that the insurer will issue to the policyholder for delivery to
each person insured an individual certificate setting forth a statement as to the
insurance protection to which he or she is entitled, to whom the insurance
benefits are payable, a statement as to any dependent’s coverage included in the
certificate, and the rights and conditions set forth in subdivisions (8), (9), and
(10) of this section;

(8) A provision that if the insurance, or any portion of it, on a person covered
under the policy ceases because of termination of employment or of member-
ship in the class or classes eligible for coverage under the policy, such person
shall be entitled to have issued to him or her by the insurer, without evidence of
insurability, an individual policy of life insurance without disability or other
supplementary benefits if application for the individual policy is made and the
first premium paid to the insurer within thirty-one days after such termination
and if (a) the individual policy shall, at the option of such person, be on any one
of the forms customarily issued by the insurer at the age and for the amount
applied for, except that the group policy may exclude the option to elect term
insurance, (b) the individual policy shall be in an amount not in excess of the
amount of life insurance which ceases because of such termination, less the
amount of any life insurance for which the person becomes eligible under the
same or any other group policy within thirty-one days after termination, except
that any amount of insurance which shall have matured on or before the date of]
such termination as an endowment payable to the person insured, whether in
one sum or in installments or in the form of an annuity, shall not, for the
purposes of this subdivision, be included in the amount which is considered to
cease because of such termination, (c) the premium on the individual policy
shall be at the insurer’s then customary rate applicable to the form and amount
of the individual policy, to the class of risk to which such person then belongs,
and to his or her age attained on the effective date of the individual policy, and
(d) subject to the conditions set forth in subdivisions (8)(a) through (c) of this
section, the conversion privilege shall also be available (i) to a spouse and a
surviving dependent, if any, at the death of the employee or member, with
respect to the coverage under the group policy that terminates by reason of
death and (ii) to the dependent of the employee or member upon termination of
coverage of the dependent, while the employee or member remains insured
under the group policy, by reason of the dependent ceasing to be a qualified
family member under the group policy;
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(9) A provision that if the group policy terminates or is amended so as to
terminate the insurance of any class of insured persons, every person insured
thereunder at the date of such termination whose insurance terminates, includ-
ing the insured dependent of a covered person, and who has been so insured
for at least five years prior to such termination date shall be entitled to have
issued to him or her by the insurer an individual policy of life insurance,
subject to the same conditions and limitations as are provided by subdivision
(8) of this section, except that the group policy may provide that the amount of
such individual policy shall not exceed the smaller of the amount of the
person’s life insurance protection ceasing because of the termination or amend-
ment of the group policy, less the amount of any life insurance for which he or
she is or becomes eligible under any group policy issued or reinstated by the
same or another insurer within thirty-one days after such termination, and ten
thousand dollars;

(10) A provision that if a person insured under the group policy or the
insured dependent of a covered person dies during the period within which he
or she would have been entitled to have an individual policy issued to him or
her in accordance with subdivision (8) or (9) of this section and before such an
individual policy shall have become effective, the amount of life insurance
which he or she would have been entitled to have issued to him or her under
such individual policy shall be payable as a claim under the group policy,
whether or not application for the individual policy or the payment of the first
premium therefor has been made;

(11) If active employment is a condition of insurance, a provision that an
insured may continue coverage during the insured’s total disability by timely
payment to the policyholder of that portion, if any, of the premium that would
have been required from the insured had total disability not occurred. The
continuation shall be on a premium-paying basis for a period of six months
from the date on which the total disability started, but not beyond the earlier of:

(a) Approval by the insurer of continuation of the coverage under any
disability provision which the group insurance policy may contain; or

(b) The discontinuance of the group insurance policy; and

(12) In the case of a policy insuring the lives of debtors, a provision that the
insurer will furnish to the policyholder for delivery to each debtor insured
under the policy a certificate of insurance describing the coverage and specify-
ing that any death benefit shall first be applied to reduce or extinguish the
indebtedness.

Source: Laws 1949, c. 150, § 2, p. 383; Laws 1957, c. 192, § 7, p. 677;
Laws 1989, LB 92, § 177; Laws 2008, LB8&55, § 16.

44-1607.01 Life insurance; individual policies; issuance; restrictions.

Individual life insurance policies, uniform as to amounts of insurance for
each reasonable class eligible therefor, may be issued on a franchise or
wholesale basis to five or more employees of a common employer or ten or
more members of any trade or professional association, of a labor union or
similar employee organization, or of any other association having had an active
existence for at least two years when such association or union or organization
has a constitution or bylaws and is formed in good faith for purposes other than
that of obtaining insurance. Nothing in this section shall be construed to
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prohibit the issuance of individual life insurance policies on salary savings,
bank draft, or similar type plans.

Source: Laws 1955, ¢. 181, § 1, p. 510; Laws 1989, LB 92, § 178; Laws
2008, LB855, § 17.

44-1613 Life insurance; individual policy; time within which to exercise
rights; notice.

If any individual insured under a group life insurance policy hereafter
delivered in this state becomes entitled under the terms of such policy to have
an individual policy of life insurance issued without evidence of insurability,
subject to making of application and payment of the first premium within the
period specified in such policy, and if such individual is not given notice of the
existence of such right at least fifteen days prior to the expiration date of such
period, then in such event the individual shall have an additional period within
which to exercise such right, but nothing herein contained shall be construed to
continue any insurance beyond the period provided in such policy. This
additional period shall expire fifteen days after the individual is given such
notice but in no event shall such additional period extend beyond sixty days
after the expiration date of the period provided in such policy. Written notice
presented to the individual or mailed by the policyholder to the last-known
address of the individual or mailed by the insurer to the last-known address of
the individual as furnished by the policyholder shall constitute notice for the
purpose of this section.

Source: Laws 1957, c. 192, § 8, p. 681; Laws 2008, LB855, § 18.

44-1614 Life insurance; extension to spouse and children of employee or
member; limitation.

Insurance under any group life insurance policy issued pursuant to section
44-1602, 44-1604, 44-1605, 44-1606, 44-1606.01, 44-1606.02, or 44-1606.03
may be extended to insure the employees or members against loss due to the
death of their spouses and dependent children, or any class or classes thereof.
Premiums for the insurance shall be paid either from funds contributed by the
employer, the labor union or similar employee organization, or other person to
whom the policy has been issued or from funds contributed by the covered
persons, or from both. A policy on which no part of the premium for the
spouse’s and dependent child’s coverage is to be derived from funds contribut-
ed by the covered persons shall insure all eligible employees or members with
respect to their spouses and dependent children, or any class or classes of]
employees or members or all except any as to whom evidence of individual
insurability is not satisfactory to the insurer. The amount of insurance for any
covered spouse or dependent child under the policy may not exceed fifty
percent of the amount of insurance for which the employee or member is
insured.

Source: Laws 1957, c. 192, § 9, p. 681; Laws 1961, c. 224, § 1, p. 666;
Laws 1972, LB 1189, § 2; Laws 1989, LB 92, § 179; Laws 2008,
LB855, § 19.
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ARTICLE 19
TITLE INSURANCE

(b) TITLE INSURERS ACT

Section
44-1988. Reserves.

(b) TITLE INSURERS ACT
44-1988 Reserves.

(1) In determining the financial condition of a title insurer transacting the
business of title insurance under the Title Insurers Act, the general provisions of
the insurance laws of this state requiring the establishment of reserves suffi-
cient to cover all known and unknown liabilities, including allocated and
unallocated loss adjustment expense, shall apply except as provided in subsec-
tions (2) through (4) of this section.

(2) A title insurer shall establish and maintain a known claim reserve in an
amount estimated to be sufficient to cover all unpaid losses, claims, and
allocated loss adjustment expenses arising under title insurance policies, guar-
anteed certificates of title, guaranteed searches, and guaranteed abstracts of
title and all unpaid losses, claims, and allocated loss adjustment expenses for
which the title insurer may be liable and for which the title insurer has received
notice by or on behalf of the insured, holder of a guarantee or escrow, or
security depositor.

(3)(a) If a title insurer is a foreign or non-United-States title insurer, the title
insurer shall establish and maintain a statutory or unearned premium reserve
consisting of the amount of statutory or unearned premium reserve required by
the laws of the domiciliary state of the title insurer.

(b)(i) If a title insurer is a domestic insurer of this state, the title insurer shall
establish and maintain a statutory or unearned premium reserve in an amount
equal to seventeen cents per one thousand dollars of net retained liability for
each insurance policy.

(ii) The amount set aside in the reserve required under subdivision (3)(b)(i) of
this section shall be released from the reserve and restored to net profits over a
period of twenty years pursuant to the following formula: Thirty percent of the
aggregate sum in the year next succeeding the year of addition; fifteen percent
of the aggregate sum in the next succeeding year; ten percent of the aggregate
sum in each of the next succeeding two years; five percent of the aggregate sum
in each of the next succeeding two years; three percent of the aggregate sum in
each of the next succeeding two years; two percent of the aggregate sum in
each of the next succeeding seven years; and one percent of the aggregate sum
in each of the next succeeding five years. For each year in which a release of
statutory or unearned premium reserve is authorized under this subdivision,
such reserve shall be released over the course of the year in twelve equal
monthly amounts, beginning on July 1.

(c)d@) If a title insurer that is organized under the laws of another state
transfers its domicile to this state, the statutory or unearned premium reserve
shall be that amount required by the laws of the state of the title insurer’s
former state of domicile as of the date of transfer of domicile. Thereafter, the
aggregate of such statutory or unearned premium reserve shall be released
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from the reserve and restored to profits over a period of twenty years pursuant
to the formula set forth in subdivision (3)(c)(iii) of this section.

(ii) Following the transfer of domicile to this state of the title insurer
described in subdivision (3)(c)(i) of this section, for business written after the
date of transfer of domicile, the title insurer shall add to and set aside in the

statutory or unearned premium reserve such amount as provided in subdivision
(3)(b)(i) of this section.

(iii) The amounts set aside in the reserve required under subdivision (3)(c)(i)
of this section shall be released from the reserve and restored to net profits over
a period of twenty years pursuant to the following formula: An initial release of
thirty percent of the aggregate of such reserves on the forty-fifth day following
the last day of the calendar quarter in which the insurer transfers its domicile;
fifteen percent of the aggregate sum in the next succeeding year; ten percent of
the aggregate sum in each of the next succeeding two years; five percent of the
aggregate sum in each of the next succeeding two years; three percent of the
aggregate sum in each of the next succeeding two years; two percent of the
aggregate sum in each of the next succeeding seven years; and one percent of
the aggregate sum in each of the next succeeding five years. For each year in
which a release of statutory or unearned premium reserve is authorized under
this subdivision, such reserve shall be released over the course of the year in
twelve equal monthly amounts, beginning on July 1.

(4) A title insurer shall establish and maintain a supplemental reserve
consisting of any other reserves necessary, when taken in combination with the
reserves required by subsections (2) and (3) of this section, to cover the title
insurer’s liabilities with respect to all losses, claims, and loss adjustment
expenses.

(5) Each title insurer subject to the Title Insurers Act shall file with its annual
financial statement required under section 44-322 a certification by a member
in good standing of the American Academy of Actuaries. The actuarial certifica-
tion required of a title insurer shall conform to the National Association of
Insurance Commissioners’ annual statement instructions for title insurers.

Source: Laws 1997, LB 53, § 11; Laws 2006, LB 875, § 3; Laws 2009,
LB192, § 2.

ARTICLE 21
HOLDING COMPANIES

Section
44-2131. Fees.
44-2132. Registration of insurers.

44-2131 Fees.

The total fee for filing the documents required by sections 44-2126 to 44-2130
and all amendments to such filings shall be one thousand dollars. The initial fee
for registration required by the provisions of section 44-2132 shall be one
thousand dollars, and an additional fee of two hundred dollars shall be payable
on May 1 of each calendar year thereafter so long as such registration
continues. The fees provided for by this section shall be payable to the
Department of Insurance and shall be remitted to the State Treasurer for credit
to the Department of Insurance Cash Fund.

Source: Laws 1991, LB 236, § 34; Laws 1993, LB 583, § 84; Laws 2005,
LB 119, § 10.
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44-2132 Registration of insurers.

(1) Every insurer which is authorized to do business in this state and which is
a member of an insurance holding company system shall register with the
director, except that registration shall not be required for a foreign insurer
subject to registration requirements and standards adopted by statute or regula-
tion in the jurisdiction of its domicile which are substantially similar to those
contained in this section, subsection (1) of section 44-2133, sections 44-2134
and 44-2136, and either subsection (2) of section 44-2133 or a provision such as
the following: Each registered insurer shall keep current the information
required to be disclosed in its registration statement by reporting all material
changes or additions within fifteen days after the end of the month in which it
learns of each such change or addition. Any insurer which is subject to
registration under this section shall register within fifteen days after it becomes
subject to registration and annually thereafter by May 1 of each year for the
previous calendar year unless the director for good cause shown extends the
time for such initial or annual registration and then within such extended time.
The director may require any insurer which is authorized to do business in the
state, which is a member of an insurance holding company system, and which
is not subject to registration under this section to furnish a copy of the
registration statement, the summary specified in subsection (3) of this section,
or other information filed by such insurer with the insurance regulatory
authority of its domiciliary jurisdiction.

(2) Every insurer subject to registration shall file the registration statement
on a form prescribed by the National Association of Insurance Commissioners
which shall contain the following current information:

(a) The capital structure, general financial condition, ownership, and man-
agement of the insurer and any person controlling the insurer;

(b) The identity and relationship of every member of the insurance holding
company system;

(c) The following agreements in force and transactions currently outstanding

or which have occurred during the last calendar year between such insurer and
its affiliates:

(i) Loans, other investments, or purchases, sales, or exchanges of securities of]
the affiliates by the insurer or of the insurer by its affiliates;

(ii) Purchases, sales, or exchanges of assets;
(iii) Transactions not in the ordinary course of business;

(iv) Guarantees or undertakings for the benefit of an affiliate which result in
an actual contingent exposure of the insurer’s assets to liability, other than
insurance contracts entered into in the ordinary course of the insurer’s busi-
ness;

(v) All management agreements, service contracts, and cost-sharing arrange-
ments;

(vi) Reinsurance agreements;
(vii) Dividends and other distributions to shareholders; and
(viii) Consolidated tax allocation agreements;

(d) Any pledge of the insurer’s stock, including stock of any subsidiary or
controlling affiliate, for a loan made to any member of the insurance holding
company system; and
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(e) Other matters concerning transactions between registered insurers and
any affiliates as may be included from time to time in any registration forms
adopted or approved by the director.

(3) All registration statements shall contain a summary outlining all items in
the current registration statement representing changes from the prior registra-
tion statement.

(4) It shall not be necessary to disclose on the registration statement informa-
tion which is not material for the purposes of this section. Unless the director
by rule, regulation, or order provides otherwise, sales, purchases, exchanges,
loans, or extensions of credit, investments, or guarantees involving one-half of
one percent or less of an insurer’s admitted assets as of December 31 next
preceding shall not be deemed material for purposes of this section.

(5) Subject to the requirements of section 44-2134, each registered insurer
shall give notice to the director of all dividends and other distributions to
shareholders within five business days following the declaration thereof and
shall not pay any such dividends or other distributions to shareholders within
ten business days following receipt of such notice by the director unless for
good cause shown the director has approved such payment within such ten-
business-day period.

(6) Any person within an insurance holding company system subject to
registration shall be required to provide complete and accurate information to
an insurer when such information is reasonably necessary to enable the insurer
to comply with the Insurance Holding Company System Act.

(7) The director shall terminate the registration of any insurer which demon-
strates that it no longer is a member of an insurance holding company system.

(8) The director may require or allow two or more affiliated insurers subject
to registration under this section to file a consolidated registration statement.

(9) The director may allow an insurer which is authorized to do business in
this state and which is part of an insurance holding company system to register
on behalf of any affiliated insurer which is required to register under subsection
(1) of this section and to file all information and material required to be filed
under this section.

(10) This section shall not apply to any insurer, information, or transaction if
and to the extent that the director by rule, regulation, or order exempts the
same from this section.

(11) Any person may file with the director a disclaimer of affiliation with any
authorized insurer or such a disclaimer may be filed by such insurer or any
member of an insurance holding company system. The disclaimer shall fully
disclose all material relationships and bases for affiliation between such person
and such insurer as well as the basis for disclaiming such affiliation. After a
disclaimer has been filed, the insurer shall be relieved of any duty to register or
report under this section which may arise out of the insurer’s relationship with
such person unless and until the director disallows such a disclaimer. The
director shall disallow such a disclaimer only after furnishing all parties in
interest with notice and opportunity to be heard and after making specific
findings of fact to support such disallowance.
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(12) The failure to file a registration statement or any summary of the
registration statement thereto required by this section within the time specified
for such filing shall be a violation of this section.

Source: Laws 1991, LB 236, § 12; Laws 1996, LB 689, § 2; Laws 2005,
LB 119,8§ 11.

ARTICLE 28
NEBRASKA HOSPITAL-MEDICAL LIABILITY ACT

Section

44-2803. Health care provider, defined.

44-2804. Physician, defined.

44-2824. Health care provider; qualify under act; conditions.

44-2827. Health care provider; proof of financial responsibility; filing by insurer.

44-2835. Malpractice claim; settled or adjudicated to final judgment; report; contents;
forwarded to Department of Health and Human Services.

44-2847. Medical review panel; not to consider disputed questions of law; adviser to
panel.

44-2803 Health care provider, defined.

Health care provider means: (1) A physician; (2) a certified registered nurse
anesthetist; (3) an individual, partnership, limited liability company, corpora-
tion, association, facility, institution, or other entity authorized by law to
provide professional medical services by physicians or certified registered nurse
anesthetists; (4) a hospital; or (5) a personal representative as defined in section
30-2209 who is successor or assignee of any health care provider designated in
subdivisions (1) through (4) of this section.

Source: Laws 1976, LB 434, § 3; Laws 1993, LB 121, § 245; Laws 1995,
LB 563, § 1; Laws 2005, LB 256, § 17.

44-2804 Physician, defined.

Physician shall mean a person with an unlimited license to practice medicine
in this state pursuant to the Medicine and Surgery Practice Act or a person
with a license to practice osteopathic medicine or osteopathic medicine and
surgery in this state pursuant to sections 38-2029 to 38-2033.

Source: Laws 1976, LB 434, § 4; Laws 1988, LB 1100, § 3; Laws 2007,
LB463, § 1136.

Cross References

Medicine and Surgery Practice Act, see section 38-2001.

44-2824 Health care provider; qualify under act; conditions.

(1) To be qualified under the Nebraska Hospital-Medical Liability Act, a
health care provider or such health care provider’s employer, employee, part-
ner, or limited liability company member shall:

(a) File with the director proof of financial responsibility, pursuant to section
44-2827 or 44-2827.01, in the amount of five hundred thousand dollars for each
occurrence. In the case of physicians or certified registered nurse anesthetists
and their employers, employees, partners, or limited liability company mem-
bers an aggregate liability amount of one million dollars for all occurrences or
claims made in any policy year for each named insured shall be provided. In
the case of hospitals and their employees, an aggregate liability amount of three
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million dollars for all occurrences or claims made in any policy year or risk-
loss trust year shall be provided. Such policy may be written on either an
occurrence or a claims-made basis. Any risk-loss trust shall be established and
maintained only on an occurrence basis. Such qualification shall remain
effective only as long as insurance coverage or risk-loss trust coverage as
required remains effective; and

(b) Pay the surcharge and any special surcharge levied on all health care
providers pursuant to sections 44-2829 to 44-2831.

(2) Subject to the requirements in subsections (1) and (4) of this section, the
qualification of a health care provider shall be either on an occurrence or
claims-made basis and shall be the same as the insurance coverage provided by
the insured’s policy.

(3) The director shall have authority to permit qualification of health care
providers who have retired or ceased doing business if such health care
providers have primary insurance coverage under subsection (1) of this section.

(4) A health care provider who is not qualified under the act at the time of the
alleged occurrence giving rise to a claim shall not, for purposes of that claim,
qualify under the act notwithstanding subsequent filing of proof of financial
responsibility and payment of a required surcharge.

(5) Qualification of a health care provider under the Nebraska Hospital-
Medical Liability Act shall continue only as long as the health care provider
meets the requirements for qualification. A health care provider who has once
qualified under the act and who fails to renew or continue his or her qualifica-
tion in the manner provided by law and by the rules and regulations of the
Department of Insurance shall cease to be qualified under the act.

Source: Laws 1976, LB 434, § 24; Laws 1984, LB 692, § 7; Laws 1986,
LB 1005, § 1; Laws 1990, LB 542, § 3; Laws 1993, LB 121,
§ 247; Laws 1994, LB 884, § 59; Laws 2004, LB 998, § 1; Laws
2005, LB 256, § 18.

44-2827 Health care provider; proof of financial responsibility; filing by
insurer.

Financial responsibility of a health care provider may be established only by
filing with the director proof that the health care provider is insured pursuant
to sections 44-2837 to 44-2839 or by a policy of professional liability insurance
in a company authorized to do business in Nebraska. Such insurance shall be
in the amount of five hundred thousand dollars per occurrence and, in cases
involving physicians or certified registered nurse anesthetists, but not with
respect to hospitals, an aggregate liability of at least one million dollars for all
occurrences or claims made in any policy year shall be provided. In the case of
hospitals and their employees, an aggregate liability amount of three million
dollars for all occurrences or claims made in any policy year shall be provided.
The filing shall state the premium charged for the policy of insurance.

Source: Laws 1976, LB 434, § 27; Laws 1986, LB 1005, § 3; Laws 2003,
LB 146, § 2; Laws 2004, LB 998, § 3; Laws 2005, LB 256, § 19.

44-2835 Malpractice claim; settled or adjudicated to final judgment; report;
contents; forwarded to Department of Health and Human Services.
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(1) Each malpractice claim settled or adjudicated to final judgment against a
health care provider under the Nebraska Hospital-Medical Liability Act shall be
reported to the director by the plaintiff’'s attorney and by the health care
provider or his or her insurer or risk manager within sixty days following final
disposition of the claim. Such report to the director shall state the following:

(a) The nature of the claim;
(b) The alleged injury and the damages asserted;

(c) Attorney’s fees and expenses incurred in connection with the claim or
defense; and

(d) The amount of any settlement or judgment.

(2) The director shall forward the name of every health care provider, except
a hospital, against whom a settlement has been made or judgment has been
rendered under the act to the Department of Health and Human Services for
such action, if any, as it deems to be appropriate under the circumstances.

Source: Laws 1976, LB 434, § 35; Laws 1994, LB 1223, § 1; Laws 1996,
LB 1044, § 241; Laws 2007, LB296, § 180.

44-2847 Medical review panel; not to consider disputed questions of law;
adviser to panel.

(1) Medical review panels shall be concerned only with the determination of
the questions set forth in section 44-2843. Such panels shall not consider or
report on disputed questions of law.

(2) To provide for uniformity of procedure, the Department of Health and
Human Services may appoint a doctor of medicine from the members of the
Board of Medicine and Surgery who may sit with each panel as an observer
and as an adviser on procedure but without a vote.

Source: Laws 1976, LB 434, § 47; Laws 1996, LB 1044, § 242; Laws
1999, LB 828, § 5; Laws 2000, LB 1115, § 4; Laws 2007, LB296,
§ 181.

ARTICLE 29

NEBRASKA HOSPITAL AND PHYSICIANS MUTUAL
INSURANCE ASSOCIATION ACT

Section

44-2901. Hospitals; mutual insurance association; how incorporated; purpose.

44-2902. Physicians; mutual insurance association; how incorporated; purpose.

44-2904. Hospital association; qualified to become a member; when; insuring of risks;
considerations.

44-2901 Hospitals; mutual insurance association; how incorporated; pur-
pose.

Any three or more hospitals as defined in section 71-419, which are located
in this state and licensed by the Department of Health and Human Services,
may incorporate a mutual insurance association to insure member hospitals
and their officers, directors, employees, and volunteer workers against liability
arising from rendering, or failing to render, professional services in the treat-
ment or care of patients by hospitals and their agents and employees or by
member physicians.

Source: Laws 1976, LB 809, § 1; Laws 1996, LB 1044, § 243; Laws 2002,
LB 1062, § 10; Laws 2007, LB296, § 182.
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44-2902 Physicians; mutual insurance association; how incorporated; pur-
pose.

Any ten or more physicians licensed under the Medicine and Surgery Prac-
tice Act may incorporate a mutual insurance association to insure member
physicians, their professional corporations, partnerships, limited liability com-
panies, agents, and employees against liability arising from rendering or failing
to render professional services in the treatment or care of patients.

Source: Laws 1976, LB 809, § 2; Laws 1993, LB 121, § 249; Laws 2007,
LB463, 8§ 1137.

Cross References

Medicine and Surgery Practice Act, see section 38-2001.

44-2904 Hospital association; qualified to become a member; when; insuring
of risks; considerations.

Any hospital, whether within or without the state, shall be qualified to
become a member of a hospital association incorporated under sections
44-2901 to 44-2918 if it is licensed either by the Department of Health and
Human Services or by the corresponding authority in the state in which the
hospital is located, except that no hospital outside of this state may become a
member of such an association until one year after March 31, 1976, nor may
any risks outside this state be insured under the provisions of sections 44-2901
to 44-2918 until one year after the issuance of a certificate of authority to
transact insurance business by the Department of Insurance. All such risks shall
be subject to the prior approval of the Director of Insurance.

In determining whether or not to grant approval for the insuring of risks
outside of Nebraska, the Director of Insurance shall consider the following: (1)
Limits of indemnity; (2) past and present loss experience of the hospital to be
insured; (3) statutes, court decisions, and the insurance climate of the jurisdic-
tion in which the risk is located; and (4) such other information as the director
may deem relevant.

Source: Laws 1976, LB 809, § 4; Laws 1996, LB 1044, § 244; Laws 2007,
LB296, § 183.

ARTICLE 32
HEALTH MAINTENANCE ORGANIZATIONS

Section

44-32,106. Health maintenance organization producer, defined.

44-32,119. Apé)lication; transmittal to Department of Health and Human Services;
uties.

44-32,120. Certificate of authority; issuance; conditions.

44-32,127. Quality assurance program; requirements.

44-32,128. Patient record system; requirements.

44-32,134. Filings; required.

44-32,136. Grievance procedure.

44-32,152. Examinations; expenses.

44-32,153. Certificate of authority; suspension, revocation, or denial; grounds.

44-32,156. Suspension, revocation, denial, or administrative penalty; order; hearing.

44-32,157. Hearing; notice; decision; appeal.

44-32,163. Fees; distribution.

44-32,165. Violations; conference; requirements.

44-32,170. Practice of medicine; laws not applicable.

44-32,176. Department of Health and Human Services; contracts authorized.
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Section
44-32,180. Taxation.

44-32,106 Health maintenance organization producer, defined.

Health maintenance organization producer shall mean a person licensed
under subdivision (1)(b) of section 44-4054 who solicits, negotiates, effects,
procures, delivers, renews, or continues a policy or contract for health mainte-
nance organization membership, or who takes or transmits a membership fee
or premium for such a policy or contract, other than for himself or herself, or
who advertises or otherwise holds himself or herself out to the public as such.

Source: Laws 1990, LB 1136, § 15; Laws 2008, LB855, § 20.

44-32,119 Application; transmittal to Department of Health and Human
Services; duties.

(1) Upon receipt of an application for issuance of a certificate of authority,
the Director of Insurance shall forthwith transmit copies of such application
and accompanying documents to the Department of Health and Human Ser-
vices.

(2) The Department of Health and Human Services shall determine whether
the applicant has complied with sections 44-32,126 to 44-32,128 with respect to
health care services to be furnished.

(3) Within forty-five days of receipt of the application for issuance of a
certificate of authority, the Department of Health and Human Services shall
certify to the Director of Insurance that the proposed health maintenance
organization meets the requirements of such sections or notify the Director of
Insurance that the health maintenance organization does not meet such re-
quirements and specify in what respects it is deficient.

Source: Laws 1990, LB 1136, § 28; Laws 1996, LB 1044, § 245; Laws
2007, LB296, § 184.

44-32,120 Certificate of authority; issuance; conditions.

The Director of Insurance shall, within forty-five days of receipt of certifica-
tion or notice of deficiencies pursuant to section 44-32,119, issue a certificate of
authority to any person filing a completed application upon receiving the
prescribed fees and being satisfied that:

(1) The persons responsible for the conduct of the affairs of the applicant are
competent, trustworthy, and possess good reputations;

(2) Any deficiencies identified by the Department of Health and Human
Services have been corrected and the department has certified to the Director
of Insurance that the health maintenance organization’s proposed plan of
operation meets the requirements of sections 44-32,126 to 44-32,128;

(3) The health maintenance organization will effectively provide or arrange
for the provision of basic health care services on a prepaid basis, through
insurance or otherwise, except to the extent of reasonable requirements for
copayments or deductibles; and

(4) The health maintenance organization is in compliance with sections
44-32,138 to 44-32,148.
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A certificate of authority shall be denied only after the Director of Insurance
complies with the requirements of section 44-32,153.

Source: Laws 1990, LB 1136, § 29; Laws 1996, LB 1044, § 246; Laws
2007, LB296, § 185.

44-32,127 Quality assurance program; requirements.

Each health maintenance organization shall have an ongoing, internal quality
assurance program to monitor and evaluate its health care services, including
primary and specialist physician services, and ancillary and preventive health
care services across all institutional and noninstitutional settings. The quality
assurance program shall include, but not be limited to, the following:

(1) A written statement of goals and objectives which emphasizes improved
health status in evaluating the quality of care rendered to enrollees;

(2) A written quality assurance plan which describes the following:

(a) The health maintenance organization’s scope and purpose in quality
assurance;

(b) The organizational structure responsible for quality assurance activities;

(c) Contractual arrangements, when appropriate, for delegation of quality
assurance activities;

(d) Confidentiality policies and procedures;

(e) A system of ongoing evaluation activities;

(f) A system of focused evaluation activities;

(g) A system for credentialing providers and performing peer review activi-
ties; and

(h) Duties and responsibilities of the designated physician responsible for the
quality assurance activities;

(3) A written statement describing the system of ongoing quality assurance
activities, including, but not limited to, the following:

(a) Problem assessment, identification, selection, and study;
(b) Corrective action, monitoring, evaluation, and reassessment; and

(c) Interpretation and analysis of patterns of care rendered to individual
patients by individual providers;

(4) A written statement describing the system of focused quality assurance
activities based on representative samples of the enrolled population which
identifies method of topic selection, study, data collection, analysis, interpreta-
tion, and report format; and

(5) A written plan for taking appropriate corrective action whenever, as
determined by the quality assurance program, inappropriate or substandard
services have been provided or services which should have been furnished have
not been provided.

Each health maintenance organization shall record proceedings of formal
quality assurance program activities and maintain documentation in a confi-
dential manner. Quality assurance program minutes shall be available to the
Department of Health and Human Services. Each health maintenance organi-
zation shall also establish a mechanism for periodic reporting of quality
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assurance program activities to the governing body of the health maintenance
organization, the providers, and appropriate staff.

Source: Laws 1990, LB 1136, § 36; Laws 1996, LB 1044, § 247; Laws
2007, LB296, § 186.

44-32,128 Patient record system; requirements.

Each health maintenance organization shall ensure the use and maintenance
of an adequate patient record system which facilitates documentation and
retrieval of clinical information for the purpose of the health maintenance
organization evaluating continuity and coordination of patient care and assess-
ing the quality of health and medical care provided to enrollees. Enrollee
clinical records shall be available to the Department of Health and Human
Services or an authorized designee for examination and review to ascertain
compliance with section 44-32,127 or as deemed necessary by the department.

Source: Laws 1990, LB 1136, § 37; Laws 1996, LB 1044, § 248; Laws
2007, LB296, § 187.

44-32,134 Filings; required.

(1) Every health maintenance organization shall file annually, on or before
March 1, an annual financial statement with the Director of Insurance, with a
copy to the Department of Health and Human Services, covering the preceding
calendar year. The annual financial statement shall be on forms prescribed by
the Director of Insurance and shall be prepared in accordance with annual
statement instructions and accounting practices and procedures manuals as
prescribed by the director which conform substantially to the annual statement
instructions and the Accounting Practices and Procedures Manuals of the
National Association of Insurance Commissioners.

(2) Every health maintenance organization shall file annually, on or before
March 1, with the Director of Insurance, with a copy to the department:

(a) A list of the providers who have executed a contract that complies with
section 44-32,141; and

(b) A description of the grievance procedures, the total number of grievances
handled through such procedures, a compilation of the causes underlying those
grievances, and a summary of the final disposition of those grievances.

(3) Every health maintenance organization shall file annually, on or before
June 1, audited financial statements with the Director of Insurance, with a copy
to the department.

(4) The Director of Insurance may require such additional reports as are
deemed necessary and appropriate to carry out his or her duties under the
Health Maintenance Organization Act.

Source: Laws 1990, LB 1136, § 43; Laws 1996, LB 1044, § 249; Laws
2000, LB 930, § 9; Laws 2007, LB296, § 188.

44-32,136 Grievance procedure.

Each health maintenance organization shall establish and maintain a griev-
ance procedure to provide for the resolution of grievances initiated by enroll-
ees. The procedure shall be approved by the Director of Insurance after
consultation with the Department of Health and Human Services. The Director
of Insurance or the department may examine the grievance procedure. The
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health maintenance organization shall maintain records regarding grievances
received since the date of the last examination.

Source: Laws 1990, LB 1136, § 45; Laws 1996, LB 1044, § 250; Laws
2007, LB296, § 189.

44-32,152 Examinations; expenses.

(1) The Director of Insurance may make an examination of the affairs of any
health maintenance organization in accordance with the Insurers Examination
Act and any provider with whom such health maintenance organization has
contracts, agreements, or other arrangements as often as is reasonably neces-
sary for the protection of the interests of the people of this state. The Depart-
ment of Health and Human Services may make an examination concerning the
quality assurance program of any health maintenance organization and any
provider with whom such health maintenance organization has contracts,
agreements, or other arrangements as often as is reasonably necessary for the
protection of the interests of the people of this state but not less frequently than
once every three years.

(2) Every health maintenance organization and provider shall submit its
books and records for an examination and in every way facilitate the comple-
tion of the examination. For the purpose of an examination, the Director of
Insurance and the Department of Health and Human Services may administer:
oaths to and examine the officers and agents of the health maintenance
organization and the principals of a provider concerning the business. An
examination shall not involve the confidential communications between physi-
cians and patients.

(3) The expenses of an examination shall be assessed against the health
maintenance organization being examined and remitted to the Director of]
Insurance or the Department of Health and Human Services for whom the
examination is being conducted in the manner provided in the Insurers Exami-
nation Act.

(4) In lieu of an examination, the Director of Insurance or the Department of
Health and Human Services may accept the report of an examination made by
the insurance commissioner, insurance director, insurance superintendent, or
equivalent official or director of health or equivalent official of another state.

Source: Laws 1990, LB 1136, § 61; Laws 1993, LB 583, § 90; Laws 1996,
LB 1044, § 251; Laws 2007, LB296, § 190.

Cross References

Insurers Examination Act, see section 44-5901.

44-32,153 Certificate of authority; suspension, revocation, or denial;
grounds.

If the Director of Insurance finds that any of the conditions listed in this
section exist, any certificate of authority issued under the Health Maintenance
Organization Act may be suspended or revoked or any application for a
certificate of authority may be denied:

(1) The health maintenance organization is operating significantly in contra-
vention of its basic organizational document or in a manner contrary to that
described in any other information submitted under section 44-32,117 unless
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amendments to such submissions have been filed with and approved by the
director;

(2) The health maintenance organization issues an evidence of coverage or
uses a schedule of charges for health care services which does not comply with
the requirements of sections 44-32,129 to 44-32,133 and 44-32,149;

(3) The health maintenance organization does not provide or arrange for
basic health care services;

(4) The Department of Health and Human Services certifies to the Director of
Insurance that:

(a) The health maintenance organization does not meet the requirements of
subsection (2) of section 44-32,119; or

(b) The health maintenance organization is unable to fulfill its obligations to
furnish health care services;

(5) The health maintenance organization is no longer financially responsible
and may reasonably be expected to be unable to meet its obligations to
enrollees or prospective enrollees;

(6) The health maintenance organization has failed to correct, within the time
prescribed by section 44-32,154, any deficiency occurring due to such health
maintenance organization’s prescribed minimum net worth being impaired;

(7) The health maintenance organization has failed to implement grievance
procedures in a reasonable manner to resolve valid complaints;

(8) The health maintenance organization or any person on its behalf has
advertised or merchandised its services in an untrue, misrepresentative, mis-
leading, deceptive, or unfair manner;

(9) The continued operation of the health maintenance organization would be
hazardous to its enrollees; or

(10) The health maintenance organization has otherwise failed substantially
to comply with the act.

Source: Laws 1990, LB 1136, § 62; Laws 1996, LB 1044, § 252; Laws
2007, LB296, § 191.

44-32,156 Suspension, revocation, denial, or administrative penalty; order;
hearing.

Suspension or revocation of a certificate of authority, the denial of an
application for a certificate, or the imposition of an administrative penalty shall
be by written order and shall be sent by the Director of Insurance to the health
maintenance organization or applicant by certified or registered mail and to the
Department of Health and Human Services. The written order shall state the
grounds, charges, or conduct on which the suspension, revocation, denial, or
administrative penalty is based. The health maintenance organization or appli-
cant may in writing request a hearing within thirty days from the date of
mailing of the order. If no written request is made, such order shall be final
upon the expiration of thirty days.

Source: Laws 1990, LB 1136, § 65; Laws 1996, LB 1044, § 253; Laws
2007, LB296, § 192.

44-32,157 Hearing; notice; decision; appeal.
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(1) If the health maintenance organization or applicant requests a hearing
pursuant to section 44-32,156, the Director of Insurance shall issue a written
notice of hearing and send it to the health maintenance organization or
applicant by certified or registered mail and to the Department of Health and
Human Services stating:

(a) A specific time for the hearing, which may not be less than twenty nor
more than thirty days after mailing of the notice of hearing; and

(b) A specific place for the hearing, which may be either in Lancaster County
or in the county where the health maintenance organization’s or applicant’s
principal place of business is located.

(2) If a hearing is requested, the chief executive officer of the Department of
Health and Human Services or his or her designated representative shall be in
attendance and shall participate in the proceedings. The recommendations and
findings of the chief executive officer with respect to matters relating to the
quality of health care services provided in connection with any decision
regarding denial, suspension, or revocation of a certificate of authority shall be
conclusive and binding upon the Director of Insurance.

(3) After the hearing or upon failure of the health maintenance organization
to appear at such hearing, the Director of Insurance shall take whatever action
he or she deems necessary based on written findings and shall mail his or her
decision to the health maintenance organization or applicant with a copy to the
Department of Health and Human Services. The action of the Director of
Insurance and the recommendation and findings of the chief executive officer
may be appealed, and the appeal shall be in accordance with the Administrative
Procedure Act. The act shall apply to proceedings under this section to the
extent it is not in conflict with this section.

Source: Laws 1990, LB 1136, § 66; Laws 1996, LB 1044, § 254; Laws
2007, LB296, § 193.

Cross References

Administrative Procedure Act, see section 84-920.

44-32,163 Fees; distribution.

Every health maintenance organization subject to the Health Maintenance
Organization Act shall pay to the director the following fees:

(1) For filing an application for a certificate of authority or amendment
thereto, three hundred dollars;

(2) For filing an amendment to the organizational documents that requires
approval, twenty dollars;

(3) For filing each annual report, two hundred dollars; and
(4) For renewing a certificate of authority, one hundred dollars.

Fees charged under this section shall be distributed one-half to the Director
of Insurance and one-half to the Department of Health and Human Services.
All fees or other assessments transmitted to the Department of Health and
Human Services pursuant to the act shall be remitted to the state treasury for
credit to the Health and Human Services Cash Fund. There shall be appropriat-
ed from money credited to the fund pursuant to this section such amounts as
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are available to pay expenses considered incident to the administration of the
act.

Source: Laws 1990, LB 1136, § 72; Laws 1991, LB 703, § 12; Laws 1996,
LB 1044, § 255; Laws 2007, LB296, § 194.

44-32,165 Violations; conference; requirements.

If the Director of Insurance or the Department of Health and Human
Services has for any reason cause to believe that any violation of the Health
Maintenance Organization Act has occurred or is threatened, the Director of]
Insurance or the Department of Health and Human Services may give notice to
the health maintenance organization and to the representatives or other per-
sons who appear to be involved in such suspected violation to arrange a
conference with the alleged violators or their authorized representatives for the
purpose of attempting to ascertain the facts relating to such suspected violation
and, if it appears that any violation has occurred or is threatened, to arrive at
an adequate and effective means of correcting or preventing such violation.
Proceedings under this section shall not be governed by any formal procedural
requirements and may be conducted in such manner as the Director of
Insurance or the Department of Health and Human Services deems appropri-
ate under the circumstances. Unless consented to by the health maintenance
organization, no rule or order may result from a conference until the require-
ments of this section are satisfied.

Source: Laws 1990, LB 1136, § 74; Laws 1996, LB 1044, § 256; Laws
2007, LB296, § 195.

44-32,170 Practice of medicine; laws not applicable.

Any health maintenance organization authorized under the Health Mainte-
nance Organization Act shall not be deemed to be practicing medicine and shall
be exempt from the Medicine and Surgery Practice Act relating to the practice
of medicine.

Source: Laws 1990, LB 1136, § 79; Laws 2007, LB463, § 1138.

Cross References

Medicine and Surgery Practice Act, see section 38-2001.

44-32,176 Department of Health and Human Services; contracts authorized.

The Department of Health and Human Services, in carrying out obligations
under the Health Maintenance Organization Act, may contract with qualified
persons to make recommendations concerning the determinations required to
be made. Such recommendations may be accepted in full or in part by the
department.

Source: Laws 1990, LB 1136, § 85; Laws 1996, LB 1044, § 257; Laws
2007, LB296, § 196.

44-32,180 Taxation.

(1) Any health maintenance organization subject to the Health Maintenance
Organization Act shall also be subject to (a) the premium taxation provisions of
Chapter 77, article 9, to the extent that the direct writing premiums are not
otherwise subject to taxation under such article and (b) the retaliatory taxation
provisions of section 44-150.
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(2) Any capitation payment made in accordance with the Medical Assistance
Act shall be excluded from computation of any tax obligation imposed by
subsection (1) of this section.

Source: Laws 1990, LB 1136, § 89; Laws 1996, LB 969, § 2; Laws 2002,
Second Spec. Sess., LB 9, § 1; Laws 2006, LB 1248, § 60; Laws
2010, LB698S, § 1.
Effective date March 4, 2010.

Cross References

Medical Assistance Act, see section 68-901.

ARTICLE 33
LEGAL SERVICE INSURANCE CORPORATIONS

Section
44-3311. Legal expense insurance policy; possible violations; director; report.

44-3311 Legal expense insurance policy; possible violations; director; report.

The director shall report to the Counsel for Discipline of the Nebraska
Supreme Court any information of possible instances of overcharging for legal
services, incompetence, or violations of the Nebraska Rules of Professional
Conduct by lawyers who provide services in connection with a legal expense
insurance policy.

Source: Laws 1979, LB 52, § 11; Laws 2004, LB 1207, § 44; Laws 2006,
LB 1115, § 35.

ARTICLE 35
SERVICE CONTRACTS

(b) MOTOR VEHICLES

Section

44-3521. Terms, defined.

44-3522. Motor vehicle service contract; requirements.

44-3523. Motor vehicle service contract reimbursement insurance policy; require-
ments.

44-3526. Act; exemptions.

(b) MOTOR VEHICLES

44-3521 Terms, defined.

For purposes of the Motor Vehicle Service Contract Reimbursement Insur-
ance Act:

(1) Director means the Director of Insurance;

(2) Mechanical breakdown insurance means a policy, contract, or agreement
that undertakes to perform or provide repair or replacement service, or
indemnification for such service, for the operational or structural failure of a
motor vehicle due to defect in materials or workmanship or normal wear and
tear and that is issued by an insurance company authorized to do business in
this state;

(3) Motor vehicle means any motor vehicle as defined in section 60-339;

(4) Motor vehicle service contract means a contract or agreement given for
consideration over and above the lease or purchase price of a motor vehicle
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that undertakes to perform or provide repair or replacement service, or
indemnification for such service, for the operational or structural failure of a
motor vehicle due to defect in materials or workmanship or normal wear and
tear but does not include mechanical breakdown insurance;

(5) Motor vehicle service contract provider means a person who issues,
makes, provides, sells, or offers to sell a motor vehicle service contract, except
that motor vehicle service contract provider does not include an insurer as
defined in section 44-103;

(6) Motor vehicle service contract reimbursement insurance policy means a
policy of insurance meeting the requirements in section 44-3523 that provides
coverage for all obligations and liabilities incurred by a motor vehicle service
contract provider under the terms of motor vehicle service contracts issued by
the provider; and

(7) Service contract holder means a person who purchases a motor vehicle
service contract.

Source: Laws 1990, LB 1136, § 93; Laws 2005, LB 274, § 230; Laws
2006, LB 875, § 4.

44-3522 Motor vehicle service contract; requirements.

No motor vehicle service contract shall be issued, sold, or offered for sale in
this state unless:

(1) The motor vehicle service contract provider is insured under a motor
vehicle service contract reimbursement insurance policy issued by an insurer
authorized to do business in this state;

(2) True and correct copies of the motor vehicle service contract and the
motor vehicle service contract reimbursement insurance policy have been filed
with the director; and

(3) The contract conspicuously states:

(a) That the obligations of the motor vehicle service contract provider to the
service contract holder are covered under the motor vehicle service contract
reimbursement insurance policy; and

(b) The name and address of the issuer of the motor vehicle service contract
reimbursement insurance policy.

Source: Laws 1990, LB 1136, § 94; Laws 2006, LB 875, § 5; Laws 2007,
LB188, § 1.

44-3523 Motor vehicle service contract reimbursement insurance policy;
requirements.

(1) No motor vehicle service contract reimbursement insurance policy shall
be issued, sold, or offered for sale in this state unless the policy conspicuously
states that the insurer will pay on behalf of the motor vehicle service contract
provider all sums which the provider is legally obligated to pay in the perform-
ance of its contractual obligations under the motor vehicle service contracts
issued or sold by the provider.

(2) The motor vehicle service contract reimbursement insurance policy shall
completely and fully reimburse the motor vehicle service contract provider for
all repair costs incurred under the motor vehicle service contract from the first
dollar of coverage. The motor vehicle service contract reimbursement insur-
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ance policy shall not require or allow a motor vehicle service contract provider
to assume any portion of direct or first-dollar liability for repairs under a motor
vehicle service contract. The motor vehicle service contract reimbursement
insurance policy shall not include any provision whereby the insurer provides
coverage in excess of reserves held by the motor vehicle service contract
provider or only in the event of the motor vehicle service contract provider’s
insolvency or default. All unearned premium reserves and claim reserve funds
shall be established as liabilities on the books of the insurer in accordance with
statutory accounting practices. This subsection shall not apply to programs
directly obligating an automobile dealer to perform under the motor vehicle
service contract.

Source: Laws 1990, LB 1136, § 95; Laws 2006, LB 875, § 6.

44-3526 Act; exemptions.

The Motor Vehicle Service Contract Reimbursement Insurance Act shall not
apply to motor vehicle service contracts (1)(a) issued by a motor vehicle
manufacturer or importer for the motor vehicles manufactured or imported by
that manufacturer or importer and (b) sold by a franchised motor vehicle
dealer licensed pursuant to the Motor Vehicle Industry Regulation Act or (2)
issued and sold directly by a motor vehicle manufacturer or importer licensed
pursuant to the Motor Vehicle Industry Regulation Act for the motor vehicles
manufactured or imported by that manufacturer or importer.

Source: Laws 1990, LB 1136, § 98; Laws 2010, LB816, § 3.
Effective date March 4, 2010.

Cross References

Motor Vehicle Industry Regulation Act, see section 60-1401.

ARTICLE 38
DENTAL SERVICES

Section

44-3802. Terms, defined.

44-3805. Prepaid dental service plan; coverage; contract; certificate; requirements;
prohibited acts.

44-3802 Terms, defined.

As used in sections 44-3801 to 44-3826, unless the context otherwise requires:
(1) Director shall mean the Director of Insurance;
(2) Department shall mean the Department of Insurance;

(3) Prepaid dental service plan or plan shall mean a contractual arrangement
to provide specified dental services, in consideration of a specified payment for
an interval of time, regardless of whether the payment for such services is made
by the beneficiaries individually or by a third person for them, in such a
manner that the total cost of such services is to be spread directly or indirectly
among a group of persons. A prepaid dental service plan includes arrangements
that create reasonable expectations of enforceable rights, but does not include
the provision of, or reimbursement for, dental services incidental to other
insurance coverages; and
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(4) Prepaid dental service corporation shall mean a corporation organized
under sections 44-3801 to 44-3826 and offering a prepaid dental service plan in
this state.

Source: Laws 1982, LB 139, § 2; Laws 2010, LB813, § 1.
Effective date July 15, 2010.

44-3805 Prepaid dental service plan; coverage; contract; certificate; require-
ments; prohibited acts.

(1) A prepaid dental service plan may be offered on an individual or group
basis. Each person covered under a group contract shall be issued a certificate
of coverage.

(2) No contract or certificate for dental service may be issued in this state
unless a copy of the form has been filed with and approved by the director.

(3) No prepaid dental service plan offered in this state shall limit any fees
charged for services that are not covered by the plan.

Source: Laws 1982, LB 139, § 5; Laws 2010, LB813, § 2.
Effective date July 15, 2010.
ARTICLE 39
EDUCATION

(a) CONTINUING EDUCATION FOR INSURANCE LICENSEES

Section

44-3901. Continuing education; purpose.

44-3902. Terms, defined.

44-3904. Licensee; requirements; furnish evidence of continuing education.

(b) PRELICENSING EDUCATION FOR INSURANCE PRODUCERS

44-3909. Prelicensing education requirements.
44-3910. Prelicensing education requirements; exemptions.
44-3911. Prelicensing education requirements; certificate of completion; filing.

(a) CONTINUING EDUCATION FOR INSURANCE LICENSEES

44-3901 Continuing education; purpose.

The purpose of sections 44-3901 to 44-3908 is to establish requirements for
continuing education of insurance producers and consultants who are licensed
in order to maintain and improve the quality of insurance services provided to
the public.

Source: Laws 1982, LB 274, § 1; Laws 2008, LB855, § 21.

44-3902 Terms, defined.

For purposes of sections 44-3901 to 44-3908, unless the context otherwise
requires:

(1) Licensee shall mean a natural person who is licensed by the department
as a resident insurance producer or consultant;

(2) Director shall mean the Director of Insurance;
(3) Department shall mean the Department of Insurance; and

(4) Two-year period shall mean the period commencing on the date of
licensing and ending on the date of expiration of the licensee’s first license
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effective for not less than two years and each succeeding twenty-four-month
period.

Source: Laws 1982, LB 274, § 2; Laws 1989, LB 92, § 242; Laws 1999,
LB 260, § 4; Laws 2008, LB855, § 22.

44-3904 Licensee; requirements; furnish evidence of continuing education.

(1)(a)(i) Licensees qualified to solicit property and casualty insurance shall be
required to complete twenty-one hours of approved continuing education
activities in each two-year period commencing before January 1, 2010. Licen-
sees qualified to solicit life, accident and health or sickness, property, casualty,
or personal lines property and casualty insurance shall be required to complete
six hours of approved continuing education activities for each line of insurance,
including each miscellaneous line, in which he or she is licensed in each two-
year period commencing before January 1, 2010. Licensees qualified to solicit
life, accident and health or sickness, property, casualty, or personal lines
property and casualty insurance shall be required to complete twenty-one hours
of approved continuing education activities in each two-year period commenc-
ing on or after January 1, 2010.

(ii) Licensees qualified to solicit only crop insurance shall be required to
complete three hours of approved continuing education activities in each two-
year period.

(iii) Licensees qualified to solicit any lines of insurance other than those
described in subdivisions (i) and (ii) of subdivision (a) of this subsection shall be
required to complete six hours of approved continuing education activities in
each two-year period for each line of insurance, including each miscellaneous
line, in which he or she is licensed. Licensees qualified to solicit variable life
and variable annuity products shall not be required to complete additional
continuing education activities because the licensee is qualified to solicit
variable life and variable annuity products.

(b) Licensees who are not insurance producers shall be required to complete
twenty-one hours of approved continuing education activities in each two-year
period commencing on or after January 1, 2000.

(¢c) In each two-year period, every licensee shall furnish evidence to the
director that he or she has satisfactorily completed the hours of approved
continuing education activities required under this subsection for each line of
insurance in which he or she is licensed as a resident insurance producer,
except that no licensee shall be required to complete more than twenty-four
cumulative hours required under this subsection in any two-year period com-
mencing on or after January 1, 2000.

(d) A licensee shall not repeat a continuing education activity for credit
within a two-year period.

(2) In each two-year period, licensees required to complete approved continu-
ing education activities under subsection (1) of this section shall, in addition to
such activities, be required to complete three hours of approved continuing
education activities on insurance industry ethics.
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(3) When the requirements of this section have been met, the licensee shall
furnish to the department evidence of completion for the current two-year
period.

Source: Laws 1982, LB 274, § 4; Laws 1985, LB 48, § 2; Laws 1988, LB
1114, § 1; Laws 1989, LB 92, § 244; Laws 1989, LB 279, § 4;
Laws 1993, LB 583, § 91; Laws 1994, LB 978, § 29; Laws 1999,
LB 260, § 5; Laws 2008, LB855, § 23.

(b) PRELICENSING EDUCATION FOR INSURANCE PRODUCERS

44-3909 Prelicensing education requirements.

Except as otherwise provided by the Insurance Producers Licensing Act, no
individual shall be eligible to apply for a license as an insurance producer
unless he or she has completed the following prelicensing education require-
ments:

(1) An individual seeking a qualification for a license in the life insurance line
shall complete at least six hours of education on insurance industry ethics in
addition to fourteen hours of education in the area of life insurance;

(2) An individual seeking a qualification for a license in the accident and
health or sickness insurance line shall complete at least six hours of education
on insurance industry ethics in addition to fourteen hours of education in the
area of accident and health or sickness insurance;

(3) An individual seeking a qualification for a license in the property insur-
ance line shall complete at least six hours of education on insurance industry
ethics in addition to fourteen hours of education in the area of property
insurance;

(4) An individual seeking a qualification for a license in the casualty insur-
ance line shall complete at least six hours of education on insurance industry
ethics in addition to fourteen hours of education in the area of casualty
insurance;

(5) An individual seeking a qualification for a license in the personal lines
property and casualty insurance line shall complete at least six hours of
education on insurance industry ethics in addition to fourteen hours of edu-
cation in the area of personal lines property and casualty insurance;

(6) An individual seeking a qualification for a license in the title insurance
line shall complete at least six hours of education on insurance industry ethics
in addition to six hours of education in the area of title insurance; and

(7) An individual seeking a qualification for a license in the crop insurance
line shall complete at least three hours of education on insurance industry
ethics in addition to three hours of education in the area of crop insurance.

Source: Laws 1993, LB 583, § 95; Laws 1999, LB 260, § 7; R.S.1943,
(1998), § 44-4005.01; Laws 2001, LB 51, § 29; Laws 2008,
LB3855, § 24.

Cross References

Insurance Producers Licensing Act, see section 44-4047.

44-3910 Prelicensing education requirements; exemptions.
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The prelicensing education requirements of section 44-3909 shall not apply to
an individual who, at the time of application for an insurance producer license:

(1) Is applying for qualification for the life insurance line of authority and has
the certified employee benefit specialist designation, the chartered financial
consultant designation, the certified insurance counselor designation, the certi-
fied financial planner designation, the chartered life underwriter designation,
the fellow life management institute designation, or the Life Underwriter
Training Council fellow designation;

(2) Is applying for qualification for the accident and health or sickness
insurance line of authority and has the registered health underwriter designa-
tion, the certified employee benefit specialist designation, the registered em-
ployee benefit consultant designation, or the health insurance associate desig-
nation;

(3) Is applying for qualification for the property insurance, casualty insur-
ance, or personal lines property and casualty insurance line of authority and
has the accredited advisor in insurance designation, the associate in risk
management designation, the certified insurance counselor designation, or the
chartered property and casualty underwriter designation;

(4) Has a college degree with a concentration in insurance from an accredit-
ed educational institution;
(5) Is an individual described in section 44-4056 or 44-4058; or

(6) Is a person who the director may exempt pursuant to a rule or regulation
adopted and promulgated pursuant to the Administrative Procedure Act.

Source: Laws 1993, LB 583, § 96; R.S.1943, (1998), § 44-4005.02; Laws
2001, LB 51, § 30; Laws 2008, LB8&55, § 25.

Cross References

Administrative Procedure Act, see section 84-920.

44-3911 Prelicensing education requirements; certificate of completion; fil-
ing.

A certificate of completion of the prelicensing education requirements shall
be filed with the director.

Source: Laws 1993, LB 583, § 97; R.S.1943, (1998), § 44-4005.03; Laws
2001, LB 51, § 31; Laws 2008, LB8&55, § 26.

ARTICLE 40
INSURANCE PRODUCERS LICENSING ACT

Section
44-4064. Fees.
44-4065. Reports.

44-4064 Fees.

(1) Before any license or appointment is issued or renewed under the
Insurance Producers Licensing Act or before any appointment is terminated,
the person requesting such license shall pay or cause to be paid to the director
the following fee or fees, if applicable, as established by the director:

(a) For each insurance producer license, a fee not to exceed one hundred
dollars;
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(b) For each annual appointment, a fee not to exceed ten dollars;

(c) For each termination of an appointment, a fee not to exceed ten dollars;
(d) A late renewal fee not to exceed one hundred twenty-five dollars;

(e) A reinstatement fee not to exceed one hundred seventy-five dollars; and

(f) For each business entity license, a fee not to exceed fifty dollars.

(2) If a licensed person (a) desires to add a line or lines of insurance to his or
her existing license, (b) seeks to change any other information contained in the
license for any reason, or (c) applies for a duplicate license, such person shall
pay to the director a fee established by the director to cover the expense of
replacing the license.

(3) The director shall not prorate fees imposed pursuant to subsection (1) of
this section and shall not refund fees to any person in the event of a license
denial. The director may refund fees paid pursuant to this section if the
payment has been made in error.

Source: Laws 2001, LB 51, § 18; Laws 2008, LB855, § 27.

44-4065 Reports.

(1) An insurance producer shall report to the director any administrative
action taken against the producer in another jurisdiction, by a professional self-
regulatory organization such as the Financial Industry Regulatory Authority or
a similar organization, or by another governmental agency within thirty days of;
the final disposition of the matter. This report shall include a copy of the order,
consent to order, or other relevant legal documents.

(2) An insurance producer shall report to the director any obligation regard-
ing insurance premiums or fiduciary funds owed to a company, including a
premium finance company, or a managing general agent within thirty days of
the date of discharge or attempt to discharge such obligation in a personal or
organizational bankruptcy proceeding.

(3) Within thirty days of the date of arraignment or date of waiver of
arraignment, if waived, an insurance producer shall report to the director any
criminal prosecution of the producer taken in any jurisdiction. The report shall
include a copy of the initial complaint filed, the order resulting from the
hearing, and any other relevant legal documents.

(4) For purposes of this section, administrative action shall include, but not
be limited to, any arbitration or mediation award, disciplinary action, civil
action, or sanction taken against or involving an insurance producer.

Source: Laws 2001, LB 51, § 19; Laws 2009, LB192, § 3.

ARTICLE 41
PREFERRED PROVIDERS

Section
44-4109.01. Policies or contracts; requirements.
44-4110. Development of preferred provider organizations; conditions.

44-4109.01 Policies or contracts; requirements.

Policies or contracts authorized by sections 44-4109 and 44-4110 are subject
to the following requirements:

(1) A prospective insured shall be provided information about the terms and
conditions of the insurance arrangement to enable him or her to make an
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informed decision about accepting a system of health care delivery. If the
insurance arrangement is described orally to a prospective insured, the descrip-
tion shall use easily understood, truthful, and objective terms. All written
descriptions shall be in a readable and understandable format. Specific items
that shall be included are:

(a) Coverage provisions, benefits, and any exclusions by category of service,
provider, or physician and, if applicable, by specific service;

(b) Any prior authorization or other review requirements, including preau-
thorization review, concurrent review, postservice review, and postpayment
review, the manner in which an insured may obtain review of a denial of
coverage, and the nature of any liability an insured may incur if the insured
does not comply with the authorization requirements of the policy, contract,
certificate, or other materials; and

(¢c) Information on the insured’s financial responsibility for payment for
deductibles, coinsurance, or other noncovered services;

(2) If an insurer conducts customer satisfaction surveys concerning an
insurance arrangement, the results of such surveys shall be made available
upon request to existing and prospective participants in insurance arrange-
ments;

(3) The policy, contract, certificate, or other materials shall establish a
mechanism by which a committee of preferred providers will be involved in
reviewing and advising the insurance arrangement about medical policy, in-
cluding coverage of new technology and procedures, quality and credentialing
criteria, and medical management procedures;

(4) All policies or contracts shall have a system for credentialing participating
preferred providers and shall allow all providers within the insurance arrange-
ment’s geographic service area to apply for such credentials periodically and
not less than annually. The credentialing process:

(a) Shall begin upon application of a provider for inclusion in the policy or
contract; and

(b) Shall be based solely on quality, accessibility, or economic considerations
and shall be applied in accordance with reasonable business judgment.

Credentialing standards or criteria shall be made available, upon request, to
providers and insureds;

(5) If the policy or contract is with an organized delivery system formed by
insurers, hospitals, physicians, or allied health professionals, or a combination
of such entities, participation by a provider may be limited to a participant in
the organized delivery system or to providers having staff privileges at a
particular health care facility;

(6) If an insurer or a participant in an insurance arrangement refuses to
contract with a provider, the provider shall be permitted to appeal the adverse
decision. A person conducting the provider-appeal procedure may be employed
by the insurer or participant in an insurance arrangement if the person does
not initially participate in the decision to take adverse action against the
provider. The provider-appeal procedure shall include, but not be limited to,
notice of the date and time of the hearing, a statement of the criteria or
standards on which the decision was based, an opportunity for the provider to
review information upon which the adverse decision was based, an opportunity
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for the provider to appear personally at the hearing and present any additional
information, and a timely decision on the appeal;

(7) If the insurer or participant in an insurance arrangement excludes or fails
to retain a provider previously contracted with to provide health care services,
the provider shall be permitted to appeal the adverse decision in the same
manner as set forth in subdivision (6) of this section. If the provider disagrees
with the decision, the provider shall be permitted to appeal to an appeals
committee consisting of one person selected by each party to the appeal and
one person mutually agreeable to both parties. The parties to the appeal shall
pay to the appeal committee any costs associated with the person they select
and shall share the costs of the person mutually agreeable to both parties,
which costs shall not be recoverable by the other party;

(8) Prior to initiation of a proceeding to terminate a provider’s participation,
the provider shall be given an opportunity to enter into and complete a
corrective action plan, except in cases of fraud or imminent harm to patient
health or when the provider’s ability to provide services has been restricted by
an action, including probation or any compliance agreements, by the Depart-
ment of Health and Human Services or other governmental agency; and

(9) Policies and contracts shall not exclude providers with practices contain-
ing a substantial number of patients having severe or expensive medical
conditions, except that this section shall not prohibit plans from excluding
providers who fail to meet the insurance arrangement’s criteria for quality,
accessibility, or economic considerations.

Source: Laws 1995, LB 473, § 4; Laws 1996, LB 1044, § 258; Laws 2007,
LB296, § 197.

44-4110 Development of preferred provider organizations; conditions.

All providers of health services in Nebraska may develop preferred provider
organizations and contract with insurers and participants in insurance arrange-
ments if such providers have met all licensure and certification requirements
necessary to practice a specific profession or to operate a specific health care
facility pursuant to the Health Care Facility Licensure Act and the Uniform
Credentialing Act. An organization of preferred providers may limit itself to one
or more specific professions or specialties within a profession, as defined in the
Uniform Credentialing Act, and may limit the number of participating providers
to that required to adequately meet the need for its particular program and the
purpose of sections 44-4101 to 44-4113 to furnish health services in a manner
reasonably expected to contain or lower costs.

Source: Laws 1984, LB 902, § 10; Laws 1995, LB 473, § 6; Laws 2007,
LB463,§ 1139.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Uniform Credentialing Act, see section 38-101.

ARTICLE 42
COMPREHENSIVE HEALTH INSURANCE POOL ACT

Section
44-4201. Act, how cited.
44-4220.01. Review of operation; report.

1099 2010 Cumulative Supplement



§ 44-4201 INSURANCE

Section

44-4220.02. Review of health care provider reimbursement rates; report; health care
provider; reimbursement; other payments.

44-4221. Purchase pool coverage; eligibility.

44-4222. Purchase of pool coverage; ineligibility.

44-4222.01. Insurer, agent, broker, or third-party administrator; prohibited acts; viola-
tion; unfair trade practice.

44-4226. Major medical expense coverage required; considerations.
44-4227. Premium and standard risk rates; how determined.
44-4228. Pool coverage; exclusions; application for coverage; requirements.

44-4201 Act, how cited.

Sections 44-4201 to 44-4235 shall be known and may be cited as the
Comprehensive Health Insurance Pool Act.

Source: Laws 1985, LB 391, § 1; Laws 1997, LB 862, § 20; Laws 2001,
LB 360, § 20; Laws 2004, LB 1047, § 9; Laws 2009, LB358, § 1.

44-4220.01 Review of operation; report.

Following the close of each calendar year, the board shall conduct a review
of the operation of the pool and report to the director the board’s recommenda-
tions for cost savings in the operation of the pool.

Source: Laws 2009, LB358, § 2.

44-4220.02 Review of health care provider reimbursement rates; report;
health care provider; reimbursement; other payments.

(1)(a) In addition to the requirements of section 44-4220.01, following the
close of each calendar year, the board shall conduct a review of health care
provider reimbursement rates for benefits payable under pool coverage for
covered services. The board shall report to the director the results of the review
within thirty days after the completion of the review.

(b) The review required by this section shall include a determination of
whether (i) health care provider reimbursement rates for benefits payable
under pool coverage for covered services are in excess of reasonable amounts
and (ii) cost savings in the operation of the pool could be achieved by
establishing the level of health care provider reimbursement rates for benefits
payable under pool coverage for covered services as a multiplier of an objective
standard.

(c) In the determination pursuant to subdivision (1)(b)(i) of this section, the
board shall consider:

(i) The success of any efforts by the administering insurer to negotiate
reduced health care provider reimbursement rates for benefits payable under
pool coverage for covered services on a voluntary basis;

(ii) The effect of health care provider reimbursement rates for benefits
payable under pool coverage for covered services on the number and geograph-
ic distribution of health care providers providing covered services to covered
individuals;

(iii) The administrative cost of implementing a level of health care provider
reimbursement rates for benefits payable under pool coverage for covered
services; and
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(iv) A filing by the administering insurer which shows the difference, if any,
between the aggregate amounts set for health care provider reimbursement
rates for benefits payable under pool coverage for covered services by existing
contracts between the administering insurer and health care providers and the
amounts generally charged to reimburse health care providers prevailing in the
commercial market. No such filing shall require the administering insurer to
disclose proprietary information regarding health care provider reimbursement
rates for specific covered services under pool coverage.

(d) If the board determines that cost savings in the operation of the pool
could be achieved, the board shall set forth specific findings supporting the
determination and may establish the level of health care provider reimburse-
ment rates for benefits payable under pool coverage for covered services as a
multiplier of an objective standard.

(2) A health care provider who provides covered services to a covered
individual under pool coverage and requests payment is deemed to have agreed
to reimbursement according to the health care provider reimbursement rates
for benefits payable under pool coverage for covered services established
pursuant to this section. Any reimbursement paid to a health care provider for
providing covered services to a covered person under pool coverage is limited
to the lesser of billed charges or the health care provider reimbursement rates
for benefits payable under pool coverage for covered services established
pursuant to this section. A health care provider shall not collect or attempt to
collect from a covered individual any money owed to the health care provider
by the pool. A health care provider shall not have any recourse against a
covered individual for any covered services under pool coverage in excess of]
the copayment, coinsurance, or deductible amounts specified in the pool
coverage. Nothing in this section shall prohibit a health care provider from
billing a covered individual under pool coverage for services which are not
covered services under pool coverage.

Source: Laws 2009, LB358, § 3.

44-4221 Purchase pool coverage; eligibility.
(1) To be eligible to purchase pool coverage, an individual shall:

(a) Be a resident of the state for a period of at least six months and shall be
an individual:

(i) Who is not eligible for coverage under a group health plan comparable to
pool coverage, medicare by reason of age, or medical assistance pursuant to the
Medical Assistance Act or section 43-522, or any successor program, and who
does not have any other health insurance coverage comparable to pool cover-
age;

(ii) Who, if such individual was offered the option of continuation coverage
under COBRA or under a similar program, both elected such continuation
coverage and exhausted such continuation coverage; and

(iii)(A) Who has received, within six months prior to application to the pool, a
rejection in writing, for reasons of health, from an insurer for health insurance
coverage comparable to pool coverage;

(B) Who currently has, or has been offered within six months prior to
application to the pool, health insurance coverage comparable to pool coverage
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by an insurer which includes a restrictive rider which limits health insurance
coverage for a preexisting medical condition; or

(C) Who has been refused health insurance coverage comparable to pool
coverage, or has been offered health insurance coverage at a rate exceeding the
premium rate for pool coverage, within six months prior to application to the
pool;

(b) Be a resident of the state for any length of time and be an individual:

(i) For whom, as of the date the individual seeks pool coverage under this
section, the aggregate of the periods of creditable coverage is eighteen or more
months and whose most recent prior creditable coverage was under a group
health plan, governmental plan, or church plan;

(ii) Who is not eligible for coverage under a group health plan, medicare, or
medical assistance pursuant to the Medical Assistance Act or section 43-522, or,
any successor program, and who does not have any other health insurance
coverage;

(iii) With respect to whom the most recent prior creditable coverage was not
terminated for factors relating to nonpayment of premiums or fraud; and

(iv) Who, if such individual was offered the option of continuation coverage
under COBRA or under a similar program, both elected such continuation
coverage and exhausted such continuation coverage; or

(c) Be a resident of the state for any length of time and be a qualified trade
adjustment assistance eligible individual.

(2) The board may adopt and promulgate a list of medical or health condi-
tions for which an individual would be eligible for pool coverage without
applying for health insurance coverage pursuant to subdivision (1)(a) of this
section. Individuals who can demonstrate the existence or history of any
medical or health conditions on the list adopted and promulgated by the board
shall be eligible to apply directly to the pool for pool coverage.

Source: Laws 1985, LB 391, § 21; Laws 1992, LB 1006, § 35; Laws 1997,
LB 862, § 26; Laws 1998, LB 1035, § 7; Laws 1998, LB 1063,
§ 2; Laws 2000, LB 1253, § 24; Laws 2004, LB 1047, § 12; Laws
2006, LB 1248, § 61; Laws 2009, LB358, § 4.

Cross References

Medical Assistance Act, see section 68-901.

44-4222 Purchase of pool coverage; ineligibility.
(1) An individual shall not be eligible for initial or continued pool coverage if:

(a) He or she is eligible for medicare benefits by reason of age or medical
assistance established pursuant to the Medical Assistance Act;

(b) He or she is a resident or inmate of a correctional facility, except that this
subdivision shall not apply if such individual is eligible for pool coverage under
subdivision (1)(b) of section 44-4221;

(c) He or she has terminated pool coverage unless twelve months have
elapsed since such termination, except that this subdivision shall not apply if
such individual has received and become ineligible for medical assistance
pursuant to the Medical Assistance Act during the immediately preceding
twelve months, if such individual is eligible for pool coverage under subdivision
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(1)(b) of section 44-4221, or if such individual is eligible for waiver of any
waiting period or preexisting condition exclusions pursuant to section 44-4228;

(d) The pool has paid out one million dollars in claims for the individual;
(e) He or she is no longer a resident of Nebraska; or

(f) The premium for his or her pool coverage is paid for by a person other
than the following:

(1) The individual;
(ii) An individual related to the individual by blood, marriage, or adoption; or

(iii) An entity operating under the federal Ryan White HIV/AIDS Treatment
Modernization Act of 2006, Public Law 109-415, as such act existed on August
30, 2009.

(2) Pool coverage shall terminate for any individual on the date the individual
becomes ineligible under subsection (1) of this section.

Source: Laws 1985, LB 391, § 22; Laws 1987, LB 319, § 2; Laws 1989,
LB 279, § 8; Laws 1990, LB 1136, § 106; Laws 1992, LB 1006,
§ 36; Laws 1997, LB 862, § 27; Laws 1998, LB 1035, § 8; Laws
2000, LB 1253, § 25; Laws 2006, LB 1248, § 62; Laws 2009,
LB358, § 5.

Cross References

Medical Assistance Act, see section 68-901.

44-4222.01 Insurer, agent, broker, or third-party administrator; prohibited
acts; violation; unfair trade practice.

(1) No insurer, agent, broker, or third-party administrator shall refer an
individual employee to the pool or arrange for an individual employee to apply
for pool coverage for the purpose of separating that individual employee from
group health insurance coverage in connection with the individual employee’s
employment.

(2) Any violation of this section shall be an unfair trade practice in the
business of insurance subject to the Unfair Insurance Trade Practices Act.

Source: Laws 2009, LB358, § 6.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

44-4226 Major medical expense coverage required; considerations.

(1) The pool shall offer major medical expense coverage to every eligible
individual. The pool coverage, its schedule of benefits, and exclusions and other
limitations shall be established through rules and regulations adopted and
promulgated by the director taking into consideration the advice and recom-
mendations of the members.

(2) In establishing the pool coverage, the director shall take into consider-
ation the levels of individual health insurance coverage provided in the state
and such medical economic factors as may be deemed appropriate and shall
determine benefit levels, deductibles, coinsurance and stop-loss factors, exclu-
sions, and limitations determined to be generally reflective of and commensu-
rate with individual health insurance coverage provided by the ten insurers
writing the largest amount of individual health insurance coverage in the state.
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(3) Pool coverage established under this section shall provide both an
appropriate high and low deductible to be selected by the pool applicant. The
deductibles and coinsurance and stop-loss factors may be adjusted annually
according to the medical component of the Consumer Price Index.

Source: Laws 1985, LB 391, § 26; Laws 1992, LB 1006, § 39; Laws 2000,
LB 1253, § 28; Laws 2009, LB358, § 7.

44-4227 Premium and standard risk rates; how determined.

(1)(a) For calendar years prior to January 1, 2010, rates and rate schedules
may be adjusted for appropriate risk factors such as age, sex, and area
variation in claim costs in accordance with established actuarial and underwrit-
ing practices. Special rates shall be provided for children under eighteen years
of age.

(b) For calendar years prior to January 1, 2010, the pool, with the assistance
of an independent actuary, shall determine the standard risk rate by calculating
the average individual rate charged by the five insurers writing the largest
amount of individual health insurance coverage in the state actuarially adjusted
to be comparable with the pool coverage, except that such five insurers shall
not include any insurer which has not been writing individual health insurance
coverage in this state in at least the three preceding calendar years. The
selection of the independent actuary shall be subject to the approval of the
director. In the event five insurers do not offer comparable coverage, the
standard risk rate shall be established using reasonable actuarial techniques
and shall reflect anticipated risk experience and expenses for such coverage.
The annual premium rate established for pool coverage shall be one hundred
thirty-five percent of rates established as applicable for individual standard
risks, except that the annual premium rate established for pool coverage for
children under eighteen years of age shall be sixty-seven and five-tenths percent
of rates established as applicable for individual standard risks.

(2)(a) For calendar years beginning on and after January 1, 2010, rates and
rate schedules may be adjusted for appropriate risk factors such as age, sex,
and area variation in claim costs in accordance with established actuarial and
underwriting practices.

(b)(i) For calendar years beginning on and after January 1, 2010, the pool,
with the assistance of an independent actuary, shall determine the standard risk
rate by calculating the average individual rate charged by the ten insurers
writing the largest amount of individual health insurance coverage in the state
actuarially adjusted to be comparable with the pool coverage, except that such
ten insurers shall not include any insurer which has not been writing individual
health insurance coverage in this state in at least the three preceding calendar
years. The selection of the independent actuary shall be subject to the approval
of the director. In the event ten insurers do not offer comparable coverage, the
standard risk rate shall be established using reasonable actuarial techniques
and shall reflect anticipated risk experience and expenses for such coverage.

(ii)(A) The annual premium rate established for pool coverage for calendar
year 2010 (I) shall be one hundred forty percent of rates established as
applicable for individual standard risks or (II) shall be the rates established as
applicable for individual standard risks for the previous calendar year adjusted
by a trend factor reflecting medical economic factors as the board deems
appropriate, whichever is greater.
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(B) The annual premium rate established for pool coverage for calendar year
2011 (I) shall be one hundred forty-five percent of rates established as applica-
ble for individual standard risks or (II) shall be the rates established as
applicable for individual standard risks for the previous calendar year adjusted
by a trend factor reflecting medical economic factors as the board deems
appropriate, whichever is greater.

(C) The annual premium rate established for pool coverage for calendar year
2012 and each calendar year thereafter (I) shall be one hundred fifty percent of
rates established as applicable for individual standard risks or (II) shall be the
rates established as applicable for individual standard risks for the previous
calendar year adjusted by a trend factor reflecting medical economic factors as
the board deems appropriate, whichever is greater.

(3) The board shall not adjust or increase pool rates more than one time
during any calendar year. All rates and rate schedules shall be submitted to the
director for approval. The director shall hold a public hearing pursuant to the
Administrative Procedure Act prior to approving an adjustment to or increase
in pool rates.

Source: Laws 1985, LB 391, § 27; Laws 1989, LB 279, § 9; Laws 1990,
LB 1136, § 107; Laws 1991, LB 419, § 4; Laws 1992, LB 1006,
§ 40; Laws 1998, LB 1063, § 3; Laws 2000, LB 1253, § 29; Laws
2009, LB358, § 8.

Cross References

Administrative Procedure Act, see section 84-920.

44-4228 Pool coverage; exclusions; application for coverage; requirements.

(1) Pool coverage shall exclude charges or expenses incurred during the first
six months following the effective date of pool coverage as to any condition (a)
which had manifested itself during the six-month period immediately preceding
the effective date of pool coverage in such a manner as would cause an
ordinarily prudent person to seek diagnosis, care, or treatment or (b) for which
medical advice, care, or treatment was recommended or received during the
six-month period immediately preceding the effective date of pool coverage.

(2) Any individual whose health coverage is involuntarily terminated on or
after January 1, 1992, and who is not eligible for a conversion policy or a
continuation-of-coverage policy or contract available under state or federal law
may apply for pool coverage but shall submit proof of eligibility pursuant to
subdivision (1)(a) of section 44-4221. If such proof is supplied and if pool
coverage is applied for under the Comprehensive Health Insurance Pool Act
within sixty days after the involuntary termination and if premiums are paid to
the pool for the entire coverage period, any waiting period or preexisting
condition exclusions provided for under the pool coverage shall be waived to
the extent similar exclusions, if any, under the previous health coverage have
been satisfied and the effective date of the pool coverage shall be the day
following termination of the previous health coverage. The board may assess an
additional premium for pool coverage provided pursuant to this subsection
notwithstanding the premium limitations stated in section 44-4227. For pur-
poses of this section, an individual whose health coverage is involuntarily
terminated means an individual whose health insurance or health plan is
terminated by reason of the withdrawal by the insurer from this state, bank-

1105 2010 Cumulative Supplement



§ 44-4228 INSURANCE

ruptcy or insolvency of the employer or employer trust fund, or cessation by the
employer of providing any group health plan for all of its employees.

(3) Any individual whose health coverage under a continuation-of-coverage
policy or contract available under state or federal law terminates or is involun-
tarily terminated on or after July 1, 1993, for any reasons other than nonpay-
ment of premium may apply for pool coverage but shall submit proof of]
eligibility applied for within ninety days after the termination or involuntary
termination. If premiums are paid to the pool for the entire coverage period,
the effective date of the pool coverage shall be the day following termination of
the previous coverage under the continuation-of-coverage policy or contract.
Any waiting period or preexisting condition exclusions provided for under the
pool shall be waived to the extent similar exclusions, if any, under any prior
health coverage have been satisfied.

(4) Subsection (1) of this section shall not apply to an individual who has
received medical assistance pursuant to the Medical Assistance Act or section
43-522 or an organ transplant recipient terminated from coverage under
medicare during the six-month period immediately preceding the effective date
of coverage.

(5) All waiting periods and preexisting conditions shall be waived for an
individual eligible for pool coverage under subdivision (1)(b) of section 44-4221.

(6) The waiting period and preexisting condition exclusions are waived for a
qualified trade adjustment assistance eligible individual under subdivision (1)(c)
of section 44-4221 if the individual maintained creditable coverage for an
aggregate period of three months as of the date on which the individual seeks to
enroll in pool coverage, not counting any period prior to a sixty-three-day break
in coverage.

Source: Laws 1985, LB 391, § 28; Laws 1989, LB 279, § 10; Laws 1990,
LB 1136, § 108; Laws 1991, LB 419, § 5; Laws 1992, LB 835,
§ 1; Laws 1994, LB 1222, § 60; Laws 1997, LB 862, § 28; Laws
1998, LB 1035, § 9; Laws 2000, LB 1253, § 30; Laws 2004, LB
1047, § 13; Laws 2006, LB 1248, § 63.

Cross References

Medical Assistance Act, see section 68-901.

ARTICLE 43
INTERGOVERNMENTAL RISK MANAGEMENT

Section
44-4317. Public agency; tax levy; agreements; authorized.

44-4317 Public agency; tax levy; agreements; authorized.

(1)(a) Any public agency which has the authority to levy a tax shall be
authorized to levy a tax, to contract indebtedness, and to issue general obli-
gation bonds payable from such a tax levy to pay the premium costs of general
liability insurance, property insurance, workers’ compensation insurance,
health, dental, or accident insurance, life insurance, and any other insurance to
protect against any of the losses described in section 44-4304 and to pay all
costs and expenses associated with membership in a risk management pool,
including, but not limited to, standard insurance coverages, group self-insur-
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ance coverages, assessments levied by the pool, retirement of debt incurred by
the pool, and operating expenses of the pool.

(b) A member of a risk management pool which has the authority to levy a
tax shall be authorized to enter into agreements obligating the member to make
payments beyond its current budget year for any of such purposes.

(c) Taxes levied by a public agency other than an educational service unit or
school district for the payment of the principal of, premium of, or interest on
such a general obligation bond of such public agency, the payment of such
insurance premium costs, and the payment of all costs and expenses associated
with membership in a risk management pool may be levied in excess of any tax
limitation imposed by statute.

(d) Except as permitted in subdivision (1)(e) of this section, taxes levied by an
educational service unit or school district on or after April 3, 2008, for the
payment of the principal of, premium of, or interest on such a general
obligation bond of such public agency, the payment of such insurance premium
costs, and the payment of all costs and expenses associated with membership in
a risk management pool shall be subject to the levy limit applicable to such
public agency under section 77-3442.

(e) Taxes levied by an educational service unit or school district for the
payment of the principal of, premium of, or interest on such a general
obligation bond of such educational service unit or school district issued prior
to April 3, 2008, shall be excluded from the levy limit applicable to such public
agency under section 77-3442.

(2) Nothing in the Intergovernmental Risk Management Act shall be con-
strued or interpreted as permitting the State of Nebraska, represented by the
Risk Manager, to enter into any agreement or contract or do any act in
contravention of the Constitution of the State of Nebraska.

Source: Laws 1987, LB 398, § 17; Laws 2001, LB 664, § 6; Laws 2008,
LB98S, § 1.

ARTICLE 45
LONG-TERM CARE INSURANCE ACT

Section

44-4501. Act, how cited.

44-4519. Rules and regulations.

44-4521. Sale, solicitation, or negotiation of long-term care insurance; license re-
quired; training course; insurer; duties; records.

44-4501 Act, how cited.

Sections 44-4501 to 44-4521 shall be known and may be cited as the Long-
Term Care Insurance Act.

Source: Laws 1987, LB 416, § 1; Laws 1992, LB 1006, § 44; Laws 1999,
LB 323,§ 1; Laws 2007, LB117, § 9.

44-4519 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out the
Long-Term Care Insurance Act, including minimum standards for insurance
producer training.

Source: Laws 1992, LB 1006, § 53; Laws 2007, LB117, § 11.
1107 2010 Cumulative Supplement



§ 44-4521 INSURANCE

44-4521 Sale, solicitation, or negotiation of long-term care insurance; license
required; training course; insurer; duties; records.

(1) On or after August 1, 2008, an individual may not sell, solicit, or negotiate
long-term care insurance unless the individual is licensed as an insurance
producer for health or sickness and accident insurance and has completed a
one-time training course and ongoing training every twenty-four months there-
after. All training shall meet the requirements of subsection (2) of this section.

(2) The one-time training course required by subsection (1) of this section
shall be no less than eight hours in length, and the required ongoing training
shall be no less than four hours in length. All training required under subsec-
tion (1) of this section shall consist of topics related to long-term care insur-
ance, long-term care services, and, if applicable, qualified state long-term
insurance partnership programs, including, but not limited to:

(a) State and federal regulations and requirements and the relationship
between qualified state long-term care insurance partnership programs and
other public and private coverage of long-term care services, including medic-
aid;

(b) Available long-term care services and providers;

(c) Changes or improvements in long-term care services or providers;

(d) Alternatives to the purchase of private long-term care insurance;

(e) The effect of inflation on benefits and the importance of inflation protec-
tion; and

(f) Consumer suitability standards and guidelines.

Training required by subsection (1) of this section shall not include any sales
or marketing information, materials, or training other than those required by
state or federal law.

(3)(a) Insurers subject to the Long-Term Care Insurance Act shall obtain
verification that the insurance producer receives training required by subsec-
tion (1) of this section before a producer is permitted to sell, solicit, or negotiate
the insurer’s long-term care insurance products. Records shall be maintained in
accordance with section 44-5905 and shall be made available to the director
upon request.

(b) Insurers subject to the act shall maintain records with respect to the
training of its producers concerning the distribution of its partnership policies
that will allow the director to provide assurance to the Department of Health
and Human Services that producers have received the training required by
subsection (1) of this section and that producers have demonstrated an under-
standing of the partnership policies and their relationship to public and private
coverage of long-term care, including medicaid, in this state. These records
shall be maintained in accordance with section 44-5905 and shall be made
available to the director upon request.

(4) The satisfaction of the training requirements in any state shall be deemed
to satisfy the training requirements of the State of Nebraska.

(5) The training requirements of subsection (1) of this section may be
approved as continuing education courses pursuant to sections 44-3901 to
44-3913.

Source: Laws 2007, LB117, § 10; Laws 2008, LB855, § 28.
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ARTICLE 47
PREPAID LIMITED HEALTH SERVICE ORGANIZATIONS

Section
44-4726. Taxes.

44-4726 Taxes.

(1) The same taxes provided for in section 44-32,180 shall be imposed upon
each prepaid limited health service organization, and such organizations also
shall be entitled to the same tax deductions, reductions, abatements, and credits
that health maintenance organizations are entitled to receive.

(2) Any capitation payment made in accordance with the Medical Assistance
Act shall be excluded from computation of any tax obligation imposed by
subsection (1) of this section.

Source: Laws 1989, LB 320, § 26; Laws 1990, LB 1136, § 110; Laws
1996, LB 969, § 8; Laws 2002, Second Spec. Sess., LB 9, § 2;
Laws 2006, LB 1248, § 64; Laws 2010, LB698, § 2.
Effective date March 4, 2010.

Cross References

Managed Care Plan Act, see section 68-1048.
Medical Assistance Act, see section 68-901.

ARTICLE 48
INSURERS SUPERVISION, REHABILITATION, AND LIQUIDATION

Section
44-4814. Director; powers and duties.

44-4814 Director; powers and duties.

(1) The director as rehabilitator may appoint one or more special deputies
who shall have all the powers and responsibilities of the rehabilitator granted
under this section, and the director may employ such counsel, clerks, and
assistants as deemed necessary. The compensation of the special deputy,
counsel, clerks, and assistants and all expenses of taking possession of the
insurer and of conducting the proceedings shall be fixed by the director, with
the approval of the court, and shall be paid out of the funds or assets of the
insurer. The persons appointed under this section shall serve at the pleasure of
the director. The director, as rehabilitator, may, with the approval of the court,
appoint an advisory committee of policyholders, claimants, or other creditors,
including guaranty associations, should such a committee be deemed necessary.
Such committee shall serve at the pleasure of the director and shall serve
without compensation other than reimbursement for reasonable travel and per
diem living expenses. No other committee of any nature shall be appointed by
the director or the court in rehabilitation proceedings conducted under the
Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act.

(2) The rehabilitator may take such action as he or she deems necessary or
appropriate to reform and revitalize the insurer. He or she shall have all the
powers of the directors, officers, and managers of the insurer, whose authority
shall be suspended, except as they are redelegated by the rehabilitator. He or
she shall have full power to direct and manage, to hire and discharge employ-
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ees subject to any contract rights they may have, and to deal with the property
and business of the insurer.

(3) If it appears to the rehabilitator that there has been criminal or tortious
conduct or breach of any contractual or fiduciary obligation detrimental to the
insurer by any officer, manager, agent, broker, employee, or other person, he or
she may pursue all appropriate legal remedies on behalf of the insurer.

(4)(a)(i) If the rehabilitator determines that reorganization, consolidation,
conversion, reinsurance, merger, or other transformation of the insurer is
appropriate, he or she shall prepare a plan to effect such changes.

(ii) Such plan may include the establishment of a trust to be treated as an
insurer with the trustee serving as liquidator under the act retaining all
liabilities and assets except the charter and licenses and shall include provi-
sions requiring the rehabilitator to petition the court to convert the rehabilita-
tion proceedings to a liquidation. Such trust shall be considered an insurer for
the purposes of the act. Such plan may include provisions for cancellation of all
outstanding stock and other securities of, and other equity interests in, the
insurer and court approval of the issuance and sale of new stock or other
securities for the purpose of transferring to one or more buyers control and
ownership of the insurer together with any or all of its licenses and certificates
to do business and such other assets as the rehabilitator deems appropriate to
the transaction. The proceeds of such sale shall be assets of the trust. The order
of the court approving such a sale may provide that the sale is free and clear of
all claims and interests of the insurer’s insureds, creditors, shareholders, and
members and all other persons interested in the insurer and may discharge the
insurer and all property which is the subject of the sale from all claims and
interests of the insurer’s insureds, creditors, shareholders, and members and all
other persons interested in the insurer, except that such a discharge shall not
affect the rights of the insurer’s insureds, creditors, shareholders, and members
and all other persons interested in the insurer’s estate to participate in distribu-
tions from the trust as otherwise provided in the act.

(b) Upon application of the rehabilitator for approval of the plan and after
such notice and hearings as the court may prescribe, the court may either
approve or disapprove the plan proposed or may modify it and approve it as
modified. Any plan approved under this section shall be, in the judgment of the
court, fair and equitable to all parties concerned. If the plan is approved, the
rehabilitator shall carry out the plan. In the case of a life insurer, the plan
proposed may include the imposition of liens upon the policies of the company
if all rights of shareholders are first relinquished. A plan for a life insurer may|
also propose the imposition of a moratorium upon loan and cash surrender
rights under policies for such period and to such an extent as may be necessary.

(5) The rehabilitator shall have the power under sections 44-4826 and
44-4827 to avoid fraudulent transfers.

Source: Laws 1989, LB 319, § 14; Laws 1991, LB 236, § 69; Laws 2005,
LB 119, § 12.
ARTICLE 49
MANAGING GENERAL AGENTS

Section
44-4902. Terms, defined.
44-4903. License; requirements.
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Section

44-4904. Contract; requirements.

44-4906. Insurer; duties.

44-4907. Acts of agent; how treated; examination authority.

44-4902 Terms, defined.
For purposes of the Managing General Agents Act:

(1) Actuary means a person who is a member in good standing of the
American Academy of Actuaries;

(2) Business entity means a corporation, association, partnership, limited
liability company, limited liability partnership, or other legal entity;

(3) Director means the Director of Insurance;

(4) Insurer means any person duly licensed in this state as an insurance
company pursuant to Chapter 44;

(5) Managing general agent means any person who manages all or part of the
insurance business of an insurer, including the management of a separate
division, department, or underwriting office, and acts as an agent for such
insurer, whether known as a managing general agent, manager, or other
similar term, who, with or without the authority, either separately or together
with affiliates, produces, directly or indirectly, and underwrites in any one
quarter or year an amount of gross direct written premium equal to or more
than five percent of the policyholders surplus as reported in the last annual
statement of the insurer in any one quarter or year and who (a) adjusts or pays
claims in excess of ten thousand dollars or (b) negotiates reinsurance on behalf;
of the insurer. Managing general agent does not include an attorney in fact for
a reciprocal or interinsurance exchange under a power of attorney, an employ-
ee of the insurer, a United States manager of the United States branch of an
alien insurer, or an underwriting manager who, pursuant to contract, manages
all or part of the insurance operations of the insurer, is under common control
with the insurer, and is subject to the Insurance Holding Company System Act
and whose compensation is not based on the volume of premiums written;

(6) Person means an individual or a business entity; and

(7) Underwrite means the authority to accept or reject risk on behalf of the
insurer.

Source: Laws 1990, LB 1136, § 113; Laws 1991, LB 236, § 86; Laws
1993, LB 583, § 108; Laws 2006, LB 875, § 7.

Cross References

Insurance Holding Company System Act, see section 44-2120.

44-4903 License; requirements.

No person shall act in the capacity of a managing general agent with respect
to risks located in this state for an insurer licensed in this state unless such
person is licensed in accordance with the Insurance Producers Licensing Act.
No person shall act in the capacity of a managing general agent representing
an insurer domiciled in this state with respect to risks located outside this state
unless such person is licensed in accordance with such act.

Source: Laws 1990, LB 1136, § 114; Laws 2006, LB 875, § 8.
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Cross References

Insurance Producers Licensing Act, see section 44-4047.

44-4904 Contract; requirements.

No person acting in the capacity of a managing general agent shall place
business with an insurer unless there is in force a written contract between the
parties which sets forth the responsibilities of each party and, if both parties
share responsibility for a particular function, specifies the division of such
responsibilities and which contains the following minimum provisions:

(1) The insurer may terminate the contract for cause upon written notice to
the managing general agent. The insurer may suspend the underwriting author-
ity of the managing general agent during the pendency of any dispute regarding
the cause for termination;

(2) The managing general agent will render accounts to the insurer detailing
all transactions and remit all funds due under the contract to the insurer on not
less than a monthly basis;

(3) All funds collected for the account of an insurer will be held by the
managing general agent in a fiduciary capacity in an institution that is insured
by the Federal Deposit Insurance Corporation. The account shall be used for all
payments on behalf of the insurer. The managing general agent may retain no
more than three months’ estimated claims payments and allocated loss adjust-
ment expenses;

(4) Separate records of business written by the managing general agent will
be maintained. The insurer shall have access and right to copy all accounts and
records related to its business in a form usable by the insurer, and the director
shall have access to all books, bank accounts, and records of the managing
general agent in a form usable to the director. Such records shall be retained as
determined by the director;

(5) The contract may not be assigned in whole or in part by the managing
general agent;

(6) Appropriate underwriting guidelines, including:

(a) The maximum annual premium volume;

(b) The basis of the rates to be charged;

(c) The types of risks which may be written;

(d) Maximum limits of liability;

(e) Applicable exclusions;

(D) Territorial limitations;

(g) Policy cancellation provisions; and

(h) The maximum policy period. The insurer shall have the right to cancel or
nonrenew any policy of insurance subject to applicable insurance statutes and
regulations;

(7) The insurer shall require the managing general agent to obtain and
maintain a surety bond for the protection of the insurer. The bond amount shall
be at least one hundred thousand dollars or ten percent of the managing
general agent’s total annual written premium nationwide produced by the

managing general agent for the insurer in the prior calendar year, whichever is
greater, but not greater than five hundred thousand dollars;
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(8) The insurer may require the managing general agent to maintain an
errors and omissions policy;

(9) If the contract permits the managing general agent to settle claims on
behalf of the insurer:

(a) All claims must be reported to the insurer in a timely manner;

(b) A copy of the claim file will be sent to the insurer at its request or as soon
as it becomes known that the claim:

(i) Has the potential to exceed an amount determined by the director or
exceeds the limit set by the insurer, whichever is less;

(ii) Involves a coverage dispute;
(iii) May exceed the managing general agent’s claims settlement authority;
(iv) Is open for more than six months; or

(v) Is closed by payment of an amount set by the director or an amount set by
the insurer, whichever is less;

(c) All claim files will be the joint property of the insurer and the managing
general agent. Upon an order of liquidation of the insurer, such files shall
become the sole property of the insurer or its estate, and the managing general
agent shall have reasonable access to and the right to copy the files on a timely
basis; and

(d) Any settlement authority granted to the managing general agent may be
terminated for cause upon the insurer’s written notice to the managing general
agent or upon the termination of the contract. The insurer may suspend the
settlement authority during the pendency of any dispute regarding the cause for
termination,;

(10) If electronic claims files are in existence, the contract must address the
timely transmission of the data;

(11) The managing general agent shall use only advertising material pertain-
ing to the business issued by an insurer that has been approved in writing by
the insurer in advance of its use; and

(12) If the contract provides for a sharing of interim profits by the managing
general agent and the managing general agent has the authority to determine
the amount of the interim profits by establishing loss reserves or controlling
claim payments or in any other manner, interim profits will not be paid to the
managing general agent until one year after they are earned for property
insurance business and five years after they are earned on casualty business
and not until the profits have been verified pursuant to section 44-4906.

Source: Laws 1990, LB 1136, § 115; Laws 2006, LB 875, § 9.

44-4906 Insurer; duties.

(1) The insurer shall have on file an independent audited financial examina-
tion or reports for the two most recent fiscal years that prove that the managing
general agent has a positive net worth. If the managing general agent has been
in existence for less than two fiscal years, the managing general agent shall
include financial statements or reports, certified by an officer of the managing
general agent and prepared in accordance with generally accepted accounting
principles, for any completed fiscal years and for any month during the current
fiscal year for which such financial statements or reports have been completed.
An audited financial/annual report prepared on a consolidated basis shall
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include a columnar consolidating or combining worksheet that shall be filed
with the report and include the following: (a) Amounts shown on the consoli-
dated audited financial/annual report shall be shown on the worksheet; (b)
amounts for each entity shall be stated separately; and (c) explanations of
consolidating and eliminating entries.

(2) If a managing general agent establishes loss reserves, the insurer shall
annually obtain the opinion of an actuary attesting to the adequacy of loss
reserves established for losses incurred and outstanding on business produced
by the managing general agent. The opinion shall be in addition to any other
required loss reserve certification.

(3) The insurer shall periodically, at least semiannually, conduct an onsite
review of the underwriting and claims-processing operations of the managing
general agent.

(4) Binding authority for all reinsurance contracts or participation in insur-
ance or reinsurance syndicates shall rest with an officer of the insurer who is
not affiliated with the managing general agent.

(5) Within thirty days of entering into or termination of a contract with a
managing general agent, the insurer shall provide written notification of such
appointment or termination to the director. Notices of appointment of a
managing general agent shall include a statement of duties which the applicant
is expected to perform on behalf of the insurer, the lines of insurance for which
the applicant is to be authorized to act, and any other information the director
may request.

(6) An insurer shall each quarter review its books and records to determine if
any producer has become a managing general agent. If the insurer determines
that a producer has become a managing general agent, the insurer shall
promptly notify the producer and the director of such determination and the
insurer and producer shall fully comply with the Managing General Agents Act
within thirty days.

(7) No officer, director, employee, subproducer, or controlling shareholder of
the insurer’s managing general agent shall be appointed to its board of
directors. This subsection shall not apply to relationships governed by the
Insurance Holding Company System Act.

(8) The insurer shall keep the bond required by subdivision (7) of section
44-4904 on file for review by any applicable state insurance director, superin-
tendent, or commissioner.

Source: Laws 1990, LB 1136, § 117; Laws 1991, LB 236, § 87; Laws
2006, LB 875, § 10.

Cross References

Insurance Holding Company System Act, see section 44-2120.

44-4907 Acts of agent; how treated; examination authority.

The acts of the managing general agent are considered to be the acts of the
insurer on whose behalf it is acting. A managing general agent may be
examined by the department as if it were the insurer.

Source: Laws 1990, LB 1136, § 118; Laws 2006, LB 875, § 11.
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ARTICLE 51
INVESTMENTS

Section

44-5103. Terms, defined.

44-5109. Investments in name of insurer.

44-5110. Participation.

44-5111. Computation of investment limitations.
44-5120. Lending of securities.

44-5137. Foreign securities.

44-5140. Preferred stock.

44-5141. Common stock; equity interests.

44-5143. Real estate mortgages.

44-5144. Real estate.

44-5149. Hedging transactions; derivative instruments.
44-5152. Securities Valuation Office; designated obligations; limitation.
44-5153. Additional authorized investments.

44-5154. Rules and regulations.

44-5103 Terms, defined.
For purposes of the Insurers Investment Act:

(1) Admitted assets means the investments authorized under the act and
stated at values at which they are permitted to be reported in the insurer’s
financial statement filed under section 44-322, except that admitted assets does
not include assets of separate accounts, the investments of which are not
subject to the act;

(2) Agent means a national bank, state bank, trust company, or broker-dealer
that maintains an account in its name in a clearing corporation or that is a
member of the Federal Reserve System and through which a custodian partici-
pates in a clearing corporation including the Treasury/Reserve Automated Debt
Entry Securities System and Treasury Direct system, except that with respect to
securities issued by institutions organized or existing under the laws of a
foreign country or securities used to meet deposit requirements pursuant to the
laws of a foreign country as a condition of doing business therein, agent may
include a corporation that is organized or existing under the laws of a foreign
country and that is legally qualified under those laws to accept custody of
securities;

(3) Business entity means a sole proprietorship, corporation, limited liability
company, association, partnership, limited liability partnership, joint-stock
company, joint venture, mutual fund, trust, joint tenancy, or other similar form
of business organization, whether organized for profit or not for profit;

(4) Clearing corporation means a clearing corporation as defined in subdivi-
sion (a)(5) of section 8-102, Uniform Commercial Code, that is organized for
the purpose of effecting transactions in securities by computerized book-entry,
except that with respect to securities issued by institutions organized or existing
under the laws of a foreign country or securities used to meet the deposit
requirements pursuant to the laws of a foreign country as a condition of doing
business therein, clearing corporation may include a corporation that is orga-
nized or existing under the laws of a foreign country and which is legally
qualified under those laws to effect transactions in securities by computerized
book-entry. Clearing corporation also includes Treasury/Reserve Automated
Debt Entry Securities System and Treasury Direct system;
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(5) Custodian means:

(a) A national bank, state bank, Federal Home Loan Bank, or trust company
that shall at all times during which it acts as a custodian pursuant to the
Insurers Investment Act be no less than adequately capitalized as determined
by the standards adopted by the regulator charged with establishing such
standards and assessing the solvency of such institutions and that is regulated
by federal or state banking laws or the Federal Home Loan Bank Act or is a
member of the Federal Reserve System and that is legally qualified to accept
custody of securities in accordance with the standards set forth below, except
that with respect to securities issued by institutions organized or existing under
the laws of a foreign country, or securities used to meet the deposit require-
ments pursuant to the laws of a foreign country as a condition of doing business
therein, custodian may include a bank or trust company incorporated or
organized under the laws of a country other than the United States that is
regulated as such by that country’s government or an agency thereof that shall
at all times during which it acts as a custodian pursuant to the Insurers
Investment Act be no less than adequately capitalized as determined by the
standards adopted by international banking authorities and that is legally
qualified to accept custody of securities; or

(b) A broker-dealer that shall be registered with and subject to jurisdiction of
the Securities and Exchange Commission, maintains membership in the Securi-
ties Investor Protection Corporation, and has a tangible net worth equal to or
greater than two hundred fifty million dollars;

(6) Custodied securities means securities held by the custodian or its agent or
in a clearing corporation, including the Treasury/Reserve Automated Debt
Entry Securities System and Treasury Direct system;

(7) Direct when used in connection with the term obligation means that the
designated obligor is primarily liable on the instrument representing the obli-
gation;

(8) Director means the Director of Insurance;

(9) Insurer is defined as provided in section 44-103, and unless the context
otherwise requires, insurer means domestic insurer;

(10) Mortgage means a consensual interest created by a real estate mortgage,
a trust deed on real estate, or a similar instrument;

(11) Obligation means a bond, debenture, note, or other evidence of indebted-
ness or a participation, certificate, or other evidence of an interest in any of the
foregoing;

(12) Policyholders surplus means the amount obtained by subtracting from
the admitted assets (a) actual liabilities and (b) any and all reserves which by
law must be maintained. In the case of a stock insurer, the policyholders
surplus also includes the paid-up and issued capital stock;

(13) Securities Valuation Office means the Securities Valuation Office of the
National Association of Insurance Commissioners or any successor office
established by the National Association of Insurance Commissioners;

(14) Security certificate has the same meaning as defined in subdivision
(a)(16) of section 8-102, Uniform Commercial Code;

(15) State means any state of the United States, the District of Columbia, or
any territory organized by Congress;
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(16) Tangible net worth means shareholders equity, less intangible assets, as
reported in the broker-dealer’s most recent Annual or Transition Report pursu-
ant to section 13 or 15(d) of the Securities Exchange Act of 1934, S.E.C. Form
10-K, filed with the Securities and Exchange Commission; and

(17) Treasury/Reserve Automated Debt Entry Securities System and Treasury
Direct system mean the book-entry securities systems established pursuant to 5
U.S.C. 301, 12 U.S.C. 391, and 31 U.S.C. 3101 et seq. The operation of the
systems are subject to 31 C.F.R. part 357 et seq.

Source: Laws 1991, LB 237, § 3; Laws 1997, LB 273, § 2; Laws 1999, LB
259, § 11; Laws 2005, LB 119, § 13; Laws 2007, LB117, § 12;
Laws 2009, LB192, § 4.

44-5109 Investments in name of insurer.

An insurer’s investments shall be held in its own name or the name of its
nominee, except that:

(1) Investments may be held in the name of a clearing corporation, a
custodian, or the nominee of either on the following conditions:

(a) The clearing corporation, custodian, or nominee shall be legally author-
ized to hold the particular investment for the account of others;

(b) Security certificates held by the custodian shall be held separate from the
security certificates of the custodian and of all its other customers; and

(c) Securities held indirectly by the custodian and securities in a clearing
corporation shall be separately identified on the custodian’s official records as
being owned by the insurer. The records shall identify which securities are held
by the custodian or by its agent and which securities are in a clearing
corporation. If the securities are in a clearing corporation, the records shall
also identify where the securities are and if in a clearing corporation, the name
of the clearing corporation, and if through an agent, the name of the agent; and

(2) An insurer may participate through a member bank in the Federal
Reserve book-entry system. The records of the member bank shall at all times
show that the investments are held for the insurer or for specific accounts of;
the insurer.

Source: Laws 1991, LB 237, § 9; Laws 2005, LB 119, § 14.

44-5110 Participation.

(1) An insurer may invest in an individual interest of a pool of obligations or a
fractional interest of a single obligation if:

(a) The certificate of participation or interest or the confirmation of partic-
ipation or interest in the investment is issued in the name of the insurer, a
custodian bank, or the nominee of either; and

(b) The certificate or confirmation, if held by a custodian bank, is kept
separate and apart from the investment of others so that at all times the
participation or interest may be identified as belonging solely to the insurer
making the investment.

(2) If an investment is not evidenced by a certificate, adequate evidence of the
insurer’s investment shall be obtained from the issuer or its transfer or
recording agent and retained by the insurer, custodian bank, or clearing
corporation except as provided in subdivision (2) of section 44-5109. For
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purposes of this subsection, adequate evidence shall mean a written receipt or
other verification issued by the depository, issuer, or custodian bank which
shows that the investment is held for the insurer. Transfers of ownership or
investments held as described in subdivisions (1)(c) and (2) of section 44-5109
and this section may be evidenced by a bookkeeping entry on the books of the
issuer of the investment, its transfer or recording agent, or the clearing
corporation without physical delivery of certificates, if any, evidencing the
insurer’s investment.

(3) Any investment made pursuant to this section shall also conform with the
following:

(a) The investment in which the interest is purchased shall be authorized
under the Insurers Investment Act; and

(b) The insurer’s pro rata interest in the investment shall be in the same
percentage as the par amount of its interest bears to the outstanding par
amount of the investment at the time of purchase.

(4) An investment may be authorized under this section although its interest
does not include the right to exercise the investor’s rights or enforce the
investor’s remedies according to the provisions of the issue.

(5) Any investment made pursuant to this section shall be purchased pursuant
to a written participation agreement.

Source: Laws 1991, LB 237, § 10; Laws 1997, LB 273, § 5; Laws 2003,
LB 216, § 13; Laws 2007, LB117, § 13.

44-5111 Computation of investment limitations.

Any investment limitation in the Insurers Investment Act based upon the
amount of the insurer’s admitted assets or policyholders surplus shall relate to
admitted assets or policyholders surplus as shown by the most recent financial
statement filed by the insurer pursuant to section 44-322 unless the insurer’s
admitted assets or policyholders surplus is revised as a result of an examination
conducted pursuant to the Insurers Examination Act, in which case the results
of the examination shall control. Except as otherwise provided by law, an
investment shall be measured by the lesser of actual cost or admitted value at
the time of acquisition. If there is no actual cost at the time of acquisition, the
investment shall be measured at the lesser of fair value or admitted value.

For purposes of this section, actual cost means the total amount invested,
expended, or which should be reasonably anticipated to be invested or expend-
ed in the acquisition or organization of any investment, insurer, or subsidiary,
including all organizational expenses or contributions to capital and surplus
whether or not represented by the purchase of capital stock or issuance of other
securities.

Source: Laws 1991, LB 237, § 11; Laws 1993, LB 583, § 111; Laws 2007,
LB117, § 14.

Cross References

Insurers Examination Act, see section 44-5901.

44-5120 Lending of securities.
(1) An insurer may lend its securities if:

2010 Cumulative Supplement 1118



INVESTMENTS § 44-5120

(a) The securities are created or existing under the laws of the United States
and, simultaneously with the delivery of the loaned securities, the insurer
receives collateral from the borrower consisting of cash or securities backed by
the full faith and credit of the United States or an agency or instrumentality of]
the United States, except that any securities provided as collateral shall not be
of lesser quality than the quality of the loaned securities. Any investment made
by an insurer with cash received as collateral for loaned securities shall be
made in the same kinds, classes, and investment grades as those authorized
under the Insurers Investment Act and in a manner that recognizes the liquidity
needs of the transaction or is used by the insurer for its general corporate
purposes. The securities provided as collateral shall have a market value when
the loan is made of at least one hundred two percent of the market value of the
loaned securities;

(b) The securities are created or existing under the laws of Canada or are
securities described in section 44-5137 and, simultaneously with the delivery of
the loaned securities, the insurer receives collateral from the borrower consist-
ing of cash or securities backed by the full faith and credit of the foreign
country, except that any securities provided as collateral shall not be of lesser
quality than the quality of the loaned securities. Any investment made by an
insurer with cash received as collateral for loaned securities shall be made in
the same kinds, classes, and investment grades as those authorized under the
Insurers Investment Act and in a manner that recognizes the liquidity needs of
the transaction or is used by the insurer for its general corporate purposes. The
securities provided as collateral shall have a market value when the loan is
made of at least one hundred two percent of the market value of the loaned
securities;

(c) Prior to the loan, the borrower or any indemnifying party furnishes the
insurer with or the insurer otherwise obtains the most recent financial state-
ment of the borrower or any indemnifying party;

(d) The insurer receives a reasonable fee related to the market value of the
loaned securities and to the term of the loan;

(e) The loan is made pursuant to a written loan agreement; and

(f) The borrower is required to furnish by the close of each business day
during the term of the loan a report of the market value of all collateral and the
market value of all loaned securities as of the close of trading on the previous
business day. If at the close of any business day the market value of the
collateral for any loan outstanding to a borrower is less than one hundred
percent of the market value of the loaned securities, the borrower shall deliver
by the close of the next business day an additional amount of cash or securities.
The market value of the additional securities, together with the market value of
all previously delivered collateral, shall equal at least one hundred two percent
of the market value of the loaned securities for that loan.

(2) For purposes of this section, market value includes accrued interest.
(3) An insurer shall effect securities lending only through the services of a
custodian bank or similar entity as approved by the director.
(4) An insurer’s investments authorized under this section shall not exceed
ten percent of its admitted assets.
Source: Laws 1991, LB 237, § 20; Laws 1997, LB 273, § 10; Laws 2002,
LB 1139, § 28; Laws 2003, LB 216, § 15; Laws 2007, LB117,
§ 15.
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44-5137 Foreign securities.

(1) An insurer may invest in securities or other investments (a) issued in, (b)
located in, (c) denominated in the currency of, (d) whose ultimate payment
amounts of principal or interest are subject to fluctuations in the currency of,
or (e) whose obligors are domiciled in countries other than the United States or
Canada, which are substantially of the same kinds and classes as those
authorized for investment under the Insurers Investment Act.

(2) Subject to the limitations in subsection (3) of this section:

(a) An insurer’s investments authorized under subsection (1) of this section in
any one foreign jurisdiction whose sovereign debt has a 1 designation from the
Securities Valuation Office shall not exceed ten percent of the insurer’s admit-
ted assets;

(b) An insurer’s investments authorized under subsection (1) of this section in
any one foreign jurisdiction whose sovereign debt has a 2 or 3 designation from
the Securities Valuation Office shall not exceed five percent of the insurer’s
admitted assets;

(c) An insurer’s investments authorized under subsection (1) of this section in
any one foreign jurisdiction whose sovereign debt has a 4, 5, or 6 designation
from the Securities Valuation Office shall not exceed three percent of the
insurer’s admitted assets;

(d) An insurer’s investments authorized under subsection (1) of this section
denominated in any one foreign currency shall not exceed two percent of the
insurer’s admitted assets;

(e) An insurer’s investments authorized under subsection (1) of this section
denominated in foreign currencies, in the aggregate, shall not exceed five
percent of the insurer’s admitted assets; and

() An insurer’s investments authorized under subsection (1) of this section
shall not be considered denominated in a foreign currency if the acquiring
insurer enters into one or more contracts in transactions permitted under
section 44-5149 to exchange all payments made on the foreign currency
denominated investments for United States currency at a rate which effectively
insulates the investment cash flows against future changes in currency ex-
change rates during the period the contract or contracts are in effect.

(3) An insurer’s investments authorized under subsection (1) of this section
shall not exceed, in the aggregate, twenty percent of its admitted assets.

(4) An insurer which is authorized to do business in a foreign country or
which has outstanding insurance, annuity, or reinsurance contracts on lives or
risks resident or located in a foreign country may, in addition to the invest-
ments authorized by subsection (1) of this section, invest in securities and
investments (a) issued in, (b) located in, (c) denominated in the currency of, (d)
whose ultimate payment amounts of principal and interest are subject to
fluctuations in the currency of, or (e) whose obligors are domiciled in such
foreign countries, which are substantially of the same kinds and classes as those
authorized for investment under the act.

(5) An insurer’s investments authorized under subsection (4) of this section
and cash in the currency of such country which is at any time held by such
insurer, in the aggregate, shall not exceed the greater of (a) one and one-half
times the amount of its reserves and other obligations under such contracts or
(b) the amount which such insurer is required by law to invest in such country.
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(6) Any investment in debt obligations authorized under this section shall
have a minimum quality rating as described in subdivision (2) of section
44-5112.

(7) An insurer’s investments made under this section shall be aggregated with
investments of the same kinds and classes made under the Insurers Investment
Act except section 44-5153 for purposes of determining compliance with the
limitations contained in other sections.

Source: Laws 1991, LB 237, § 37; Laws 1997, LB 273, § 18; Laws 2007,
LB117, § 16.

Cross References

Bonds of the State of Israel, see section 8-148.03.

44-5140 Preferred stock.
(1) An insurer may invest in the preferred stock of any corporation which:
(a) Has retained earnings of not less than one million dollars;

(b) Has earned and paid regular dividends at the regular prescribed rate each
year upon its preferred stock, if any is or has been outstanding, for not less than
five years immediately preceding the purchase of such preferred stock or
during such part of such five-year period as it has had preferred stock
outstanding; and

(c) Has had no material defaults in principal payments of or interest on any
obligations of such corporation and its subsidiaries having a priority equal to or
higher than those purchased during the period of five years immediately
preceding the date of acquisition or, if outstanding for less than five years, at
any time since such obligations were issued.

The earnings of and the regular dividends paid by all predecessor, merged,
consolidated, or purchased corporations may be included through the use of
consolidated or pro forma statements.

(2) Except as authorized under the Insurance Holding Company System Act,
an insurer shall not own more than five percent of the total issued shares of
stock of any corporation other than an insurer.

(3) A life insurer’s investments authorized under this section shall not exceed
the greater of twenty-five percent of its admitted assets or one hundred percent
of its policyholders surplus, nor shall a life insurer’s investments authorized
under this section that are not rated P-1 or P-2 by the Securities Valuation
Office exceed ten percent of its admitted assets.

Source: Laws 1991, LB 237, § 40; Laws 2007, LB117, § 17.

Cross References

Insurance Holding Company System Act, see section 44-2120.

44-5141 Common stock; equity interests.

(1) An insurer may invest in the common stock or rights to purchase or sell
common stock of any corporation which has retained earnings of not less than
one million dollars, except that an investment may be made in any corporation
having a majority of its operations in this state which has retained earnings of
not less than two hundred fifty thousand dollars. The earnings of all predeces-
sor, merged, consolidated, or purchased corporations shall be included through
the use of consolidated or pro forma statements.
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(2)(a) An insurer may invest in equity interests or rights to purchase or sell
equity interests in business entities other than general partnerships.

(b)(i) A life insurer’s investments authorized under this subsection shall not
exceed fifty percent of its policyholders surplus.

(i) A life insurer shall not invest under this subsection in any investment
which the life insurer may invest in under section 44-5140 or 44-5144 or
subsection (1) of this section.

(3) Except as authorized under the Insurance Holding Company System Act,
an insurer shall not invest in more than ten percent of the total equity interests
in any business entity other than an insurer.

(4) A life insurer’s investments authorized under this section shall not exceed
one hundred percent of its policyholders surplus.

Source: Laws 1991, LB 237, § 41; Laws 1997, LB 273, § 20; Laws 2007,
LB117, § 18.

Cross References

Insurance Holding Company System Act, see section 44-2120.

44-5143 Real estate mortgages.

(1) An insurer may invest in bonds or notes secured by a first mortgage on
real estate in the United States or Canada if the amount loaned by the insurer,
together with any amount secured by an equal security interest, does not exceed
eighty percent of the appraised value of the real estate and improvements at the
time of making the investment, or if the funds are used for a construction loan,
the amount does not exceed eighty percent of the market value of the real estate
together with the actual costs of improvements constructed thereon at the time
of final funding by the insurer. The limitation in this subsection shall not:

(a) Apply to investments authorized under section 44-5132;

(b) Prohibit an insurer from renewing or extending a loan for the original
amount when the value of such real estate has depreciated;

(c) Prohibit an insurer from accepting, as part payment for real estate sold by
it, a mortgage thereon for more than eighty percent of the purchase price of
such real estate; or

(d) Prohibit an insurer from advancing additional loan funds to protect its
real estate security.

(2) An insurer may invest in bonds or notes secured by a first mortgage on
leasehold estates in improved real estate located in the United States or Canada
if:

(a) Such underlying real estate is unencumbered except by rentals to accrue
therefrom to the owner of the real estate;

(b) There is no condition or right of reentry or forfeiture under which such
lien can be cut off, subordinated, or otherwise disturbed so long as the lessee is
not in default;

(c) The amount loaned by the insurer, together with any amount secured by
an equal security interest, does not exceed eighty percent of the appraised value
of such leasehold with improvements at the time of making the loan; and

(d) Such mortgage loan will be completely amortized during the unexpired
portion of the lease or leasehold estate.
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(3) Nothing in this section shall prevent any amount invested under this
section that exceeds eighty percent of the appraised value of the real estate or
leasehold and improvements, as the case may be, from being authorized under
section 44-5153.

(4) All buildings and other real estate improvements which constitute a
material part of the value of the mortgaged premises, whether estates in fee or
leasehold estates or combination thereof, shall be (a)(i) substantially completed
before the investment is made or (ii) of a value that is at all times substantial in
value in relation to the amount of construction loan funds advanced by the
insurer on account of the loan and (b) kept insured against loss or damage by
fire or windstorm in a reasonable amount for the benefit of the mortgagee.

(5) If there are more than four holders of the issue of such bonds or notes
described in subsection (1) or (2) of this section, (a) the security of such bonds
or notes, as well as all collateral papers including insurance policies executed
in connection therewith, shall be made to and held by a trustee, which trustee
shall be a solvent bank or trust company having a paid-in capital of not less
than two hundred fifty thousand dollars, except in case of a bank or trust
company incorporated under the laws of this state, in which case a paid-in
capital of not less than one hundred thousand dollars shall be required, and (b)
it shall be agreed that, in case of proper notification of default, such trustee,
upon request of at least twenty-five percent of the holders of the par amount of
the bonds outstanding and proper indemnification, shall proceed to protect the
rights of such bondholders under the provisions of the trust indenture.

(6)(a) An insurer may invest in notes or bonds secured by second mortgages
or other second liens, including all inclusive or wraparound mortgages or liens,
upon real property encumbered only by a first mortgage or lien which meets
the requirements set forth in this section, subject to either of the following
conditions:

(i) The insurer also owns the note or bond secured by the prior first mortgage
or lien and the aggregate value of both loans does not exceed the loan to market
value ratio requirements of this section; or

(ii) The note or bond is secured by an all-inclusive or wraparound lien or
mortgage which conforms to the requirements set forth in subdivision (b) of
this subsection, if the aggregate value of the resulting loan does not exceed the
loan to market value ratio requirements of this section.

(b) For purposes of this subsection, the terms wraparound and all-inclusive
lien or mortgage refer to a loan made by an insurer to a borrower on the
security of a mortgage or lien on real property other than property containing a
residence of one to four units or on which a residence of one to four units is to
be constructed, where such real property is encumbered by a first mortgage or
lien and which loan is subject to all of the following requirements:

(i) There is no more than one preexisting mortgage or lien on the real
property;

(i1) The total amount of the obligation of the borrower to the insurer under
the loan is not less than the sum of the amount disbursed by the insurer on
account of the loan and the outstanding balance of the obligation secured by
the preexisting lien or mortgage;

(iii) The instrument evidencing the lien or mortgage by which the obligation
of the borrower to the insurer under the loan is secured, is recorded, and the
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lien is insured under a policy of title insurance in an amount not less than the
total amount of the obligation of the borrower to the insurer under the loan;
and

(iv) The insurer either (A) files for record in the office of the recorder of the
county in which the real property is located a duly acknowledged request for a
copy of any notice of default or of sale under the preexisting lien or (B) is
entitled under applicable law to receive notice of default, sale, or foreclosure of
the preexisting lien.

(7)(a) An insurer may invest in mezzanine real estate loans subject to the
following conditions:

(i) The terms of the mezzanine loan agreement:

(A) Require that each pledgor abstain from granting additional security
interests in the equity interest pledged;

(B) Employ techniques to minimize the likelihood or impact of a bankruptcy
filing on the part of the real estate owner or the mezzanine real estate loan
borrower; and

(C) Require the real estate owner, or mezzanine real estate loan borrower, to:
(I) Hold no assets other than, in the case of the real estate owner, the real
property, and in the case of the mezzanine borrower, the equity interest in the
real estate owner; (II) not engage in any business other than, in the case of the
real estate owner, the ownership and operation of the real estate, and in the
case of the mezzanine real estate borrower, holding an ownership interest in
the real estate owner; and (III) not incur additional debt, other than limited
trade payables, a first mortgage loan, and the mezzanine real estate loan; and

(i) At the time of the initial investment, the mezzanine real estate loan lender
shall corroborate that the sum of the first mortgage and the mezzanine real
estate loan does not exceed one hundred percent of the value of the real estate
as evidenced by a current appraisal.

(b) The value of an insurer’s investments authorized under this subsection
shall not exceed three percent of its admitted assets.

(c) For purposes of this subsection, mezzanine real estate loan refers to a
loan made by an insurer to a borrower on the security of debt obligation, that is
not a security, which is secured by a pledge of a direct or indirect equity
interest in an entity that owns real estate.

(8) An insurer’s investments authorized under this section shall not exceed
forty percent of its admitted assets, and an insurer’s investments authorized
under this section and section 44-5144, in the aggregate, shall not exceed fifty
percent of its admitted assets.

Source: Laws 1991, LB 237, § 43; Laws 2004, LB 1047, § 18; Laws 2005,
LB 119, § 15.

44-5144 Real estate.

(1) An insurer may acquire and hold unencumbered real estate or certificates
evidencing participation with other investors, either directly or through part-
nership or limited liability company interests, in unencumbered real estate if:

(a) The real estate is leased under a lease contract in which the lessee
contracts to pay all assessments, taxes, maintenance, and operating costs;
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(b) The net amount of the annual lease payments to the owner of the real
estate is sufficient to amortize the cost of the real estate within the duration of
the lease, but in no event for a period of longer than forty years, and pay at
least three percent per annum on the unamortized balance of the cost of the
real estate; and

(c) The amount invested in any such real estate does not exceed its appraised
value.

When the lessee under a lease described in this subsection is the United
States or any agency or instrumentality thereof, any state or any county,
municipality, district, or other governmental subdivision thereof, or any agency,
board, authority, or institution established or maintained under the laws of the
United States or any state thereof, such lease contract may provide that upon
the termination of the term thereof, title to such real estate shall vest in the
lessee.

When an insurer owns less than the entire real estate leased under a lease
described in this subsection, the legal title to the real estate shall be in the name
of a trustee which meets the qualifications set out in subsection (5) of section
44-5143 under a trust agreement which provides, among other things, that
upon proper notification of default under such lease and request to such trustee
by an investor or investors representing at least twenty-five percent of the
equitable ownership of the real estate and proper indemnification, the trustee
shall proceed to protect the rights and interest of the investors owning the
equitable title to the real estate.

For purposes of this subsection, unencumbered real estate means real estate
in which other interests may exist which if enforced would not result in the
forfeiture of the insurer’s interest.

(2) An insurer may also acquire and hold real estate:

(a) Mortgaged to it in good faith by way of security for a loan previously
contracted or for money due;

(b) Conveyed to it in satisfaction of debts previously contracted in the course
of its dealings; and

(c) Purchased at sale upon judgments, decrees, or mortgages obtained or
made for such debts.

(3) An insurer may invest in real estate required for its home offices or to be
otherwise occupied by the insurer or its employees in the transaction of its
business and may rent the balance of the space therein. The value of an
insurer’s investments authorized under this subsection shall not exceed ten
percent of its admitted assets.

(4)(a) An insurer with policyholders surplus of at least one million dollars
may individually or in conjunction with other investors acquire, own, hold,
develop, and improve real estate that is essentially residential or commercial in
character, even though subject to an existing mortgage or thereafter mortgaged
by the insurer, if such real estate is located in a city or village or within five
miles of the limits thereof.

(b) For purposes of this subsection, real estate shall include a leasehold
having an unexpired term of at least twenty years, including the term provided
by any enforceable option of renewal. The income from such leasehold shall be
applied so as to amortize the cost of leasehold and improvements within the
lesser of eighty percent of such unexpired term or forty years from acquisition.
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(c) The value of an insurer’s investments authorized under this subsection
shall not exceed ten percent of its admitted assets.

(5) An insurer may also acquire such other real estate as may be acquired
ancillary to a corporate merger, acquisition, or reorganization of the insurer.

(6) The value of an insurer’s investments authorized under subsections (3),
(4), and (5) of this section, in the aggregate, shall not exceed fifteen percent of]
its admitted assets.

(7) For purposes of this section, value shall mean original cost plus any
development and improvement costs whenever expended less the unpaid bal-
ance of any mortgage and annual depreciation on improvements of not less
than two percent.

(8) An insurer’s investments authorized under this section and section
44-5143, in the aggregate, shall not exceed fifty percent of its admitted assets.

Source: Laws 1991, LB 237, § 44; Laws 1993, LB 121, § 260; Laws 1997,
LB 273,§ 21; Laws 2005, LB 119, § 16.

44-5149 Hedging transactions; derivative instruments.
(1) An insurer may use derivative instruments in hedging transactions if:

(a) The aggregate statement value of options, caps, floors, and warrants not
attached to any financial instrument and used in hedging transactions does not
exceed the lesser of seven and one-half percent of the insurer’s admitted assets
or seventy-five percent of the insurer’s policyholders surplus;

(b) The aggregate statement value of options, caps, and floors written in
hedging transactions does not exceed the lesser of three percent of the insurer’s
admitted assets or thirty percent of the insurer’s policyholders surplus; and

(c) The aggregate potential exposure of collars, swaps, forwards, and futures
used in hedging transactions does not exceed the lesser of six and one-half]
percent of the insurer’s admitted assets or sixty-five percent of the insurer’s
policyholders surplus.

(2)(a) An insurer may use derivative instruments in income-generation trans-
actions by selling:

(i) Covered call options on non-callable fixed income securities or callable
fixed income securities if the option expires by its terms prior to the end of the
non-callable period;

(ii) Covered call options on equity securities if the insurer holds in its
portfolio, or can immediately acquire through the exercise of options, warrants,
or conversion rights already owned, the equity securities subject to call during
the complete term of the call option sold;

(iii) Covered puts on investments that the insurer is permitted to acquire
under the Insurers Investment Act if the insurer has escrowed, or entered into a
custodian agreement segregating, cash or cash equivalents with a market value
equal to the amount of its purchase obligations under that put during the
complete term of the put option sold; and

(iv) Covered caps or floors if the insurer holds in its portfolio the investments
generating the cash flow to make the required payments under such caps or
floors during the complete term that the cap or floor is outstanding.

(b) An insurer may enter into income-generation transactions under this
subsection if the aggregate statement value of the fixed income assets that are
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subject to call or that generate the cash flows for payments under the caps or
floors, plus the face value of fixed income securities underlying any derivative
instrument subject to call, does not exceed the lesser of ten percent of the
insurer’s admitted assets or one hundred percent of the insurer’s policyholders
surplus.

(3) An insurer may use derivative instruments in replication transactions if:

(a) The aggregate statement value of options, caps, floors, and warrants not
attached to any financial instrument and used in replication transactions does
not exceed the lesser of seven and one-half percent of the insurer’s admitted
assets or seventy-five percent of the insurer’s policyholders’ surplus;

(b) The aggregate statement value of options, caps, and floors written in
replication transactions does not exceed the lesser of three percent of the
insurer’s admitted assets or thirty percent of the insurer’s policyholders’ sur-
plus;

(c) The aggregate potential exposure of collars, swaps, forwards, and futures
used in replication transactions does not exceed the lesser of six and one-half]
percent of the insurer’s admitted assets or sixty-five percent of the insurer’s
policyholders’ surplus;

(d) The replication transactions are limited to the replication of investments
or instruments otherwise permitted under the Insurers Investment Act; and

(e) The insurer engages in hedging transactions or income generation trans-
actions pursuant to this section and has sufficient experience with derivatives
generally such that its performance and procedures reflect that the insurer has
been successful in adequately identifying, measuring, monitoring, and limiting
exposures associated with such transactions and that the insurer has superior
corporate controls over such activities as well as a sufficient number of
dedicated staff who are knowledgeable and skilled with these sophisticated
financial instruments.

(4) An insurer may purchase or sell one or more derivative instruments to
offset any derivative instrument previously purchased or sold, as the case may
be, without regard to the quantitative limitations of this section, provided that
the derivative instrument is an exact offset to the original derivative instrument
being offset.

(5) An insurer shall demonstrate to the director upon request the intended
hedging, income-generation, or replication characteristics and the ongoing
effectiveness of the derivative transaction or combination of the transactions
through cash flow testing or other appropriate analysis.

(6) An insurer shall include all counterparty exposure amounts in determin-
ing compliance with the limitations in section 44-5115.

(7) The director may approve additional transactions involving the use of
derivative instruments pursuant to rules and regulations adopted and promul-
gated by the director.

(8) For purposes of this section:

(a) Derivative instrument means an agreement, option, instrument, or a
series or combination thereof:

(i) To make or take delivery of, or assume or relinquish, a specified amount of
one or more underlying interests or to make a cash settlement in lieu thereof;
or
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(ii) That has a price, performance, value, or cash flow based primarily upon
the actual or expected price, level, performance, value, or cash flow of one or
more underlying interests.

Derivative instrument includes all investment instruments or contracts that
derive all or almost all of their value from the performance of an underlying
market, index, or financial instrument, including, but not limited to, options,
warrants, caps, floors, collars, swaps, credit default swaps, swaptions, for-
wards, and futures. Derivative instrument does not include investments author-
ized under any other section of the Insurers Investment Act;

(b) Hedging transaction means a derivative transaction which is entered into
and maintained to reduce:

(i) The risk of a change in value, yield, price, cash flow, or quantity of assets
or liabilities which the insurer has acquired or incurred or anticipates acquir-
ing or incurring; or

(ii) The currency exchange rate risk or the degree of exposure as to assets or
liabilities which an insurer has acquired or incurred or anticipates acquiring or
incurring;

(c) Income-generation transaction means a derivative transaction involving
the writing of covered call options, covered put options, covered caps, or
covered floors that is intended to generate income or enhance return; and

(d) Replication transaction means a derivative transaction or combination of
derivative transactions effected either separately or in conjunction with cash
market investments included in the insurer’s portfolio in order to replicate the
investment characteristic of another authorized transaction, investment, or
instrument or that may operate as a substitute for cash market investments. A
derivative transaction entered into by the insurer as a hedging or income-
generation transaction authorized pursuant to this section shall not be consid-
ered a replication transaction.

Source: Laws 1991, LB 237, § 49; Laws 1997, LB 273, § 22; Laws 2005,
LB 119, 8§ 17.

44-5152 Securities Valuation Office; designated obligations; limitation.

(1) In addition to investments otherwise authorized under the Insurers
Investment Act and subject to the limitations in subsections (2) and (3) of this
section, an insurer may invest in obligations having 3, 4, 5, and 6 designations
from the Securities Valuation Office.

(2) Subject to the limitation in subsection (3) of this section, an insurer shall
not acquire, directly or indirectly through an investment subsidiary, invest-
ments in obligations:

(a) Having a 4 designation from the Securities Valuation Office if, as a result
of and giving effect to the investment, the aggregate amount of such invest-
ments would exceed four percent of the insurer’s admitted assets;

(b) Having a 5 designation from the Securities Valuation Office if, as a result
of and giving effect to the investment, the aggregate amount of such invest-
ments would exceed two percent of the insurer’s admitted assets; and

(c) Having a 6 designation from the Securities Valuation Office if, as a result
of and giving effect to the investment, the aggregate amount of such invest-
ments would exceed one percent of the insurer’s admitted assets.
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(3) An insurer shall not acquire, directly or indirectly through an investment
subsidiary, investments under this section if, as a result of and giving effect to
the investment, the aggregate amount would exceed fifteen percent of the
insurer’s admitted assets.

Source: Laws 1991, LB 237, § 52; Laws 1997, LB 273, § 24; Laws 2007,
LB117,§ 19.

44-5153 Additional authorized investments.

(1)(a)(@) A life insurer may make investments not otherwise authorized under
the Insurers Investment Act in an amount, in the aggregate, not exceeding the
lesser of five percent of its admitted assets or one hundred percent of its
policyholders surplus.

(ii) An insurer other than a life insurer may make investments not otherwise
authorized under the act in an amount, in the aggregate, not exceeding the
lesser of twenty-five percent of the amount by which its admitted assets exceed
its total liabilities, excluding capital, or five percent of its admitted assets.

(b) Investments authorized under this subsection shall not include obligations
having 3, 4, 5, and 6 designations from the Securities Valuation Office.

(2)(a) In addition to the provisions of subdivision (1)(a)(i) of this section, a life
insurer may make investments not otherwise authorized under the act in an
amount not exceeding that portion of its policyholders surplus which is in
excess of ten percent of its admitted assets.

(b) In addition to the provisions of subdivisions (1)(a)(ii) and (b) of this
section, an insurer other than a life insurer may make investments not other-
wise authorized under the act in an amount not exceeding that portion of its
policyholders surplus which is in excess of fifty percent of its annual net written
premiums as shown by the most recent annual financial statement filed by the
insurer pursuant to section 44-322.

(3) Investments authorized under subsection (1) or (2) of this section shall not
include insurance agents’ balances or amounts advanced to or owing by
insurance agents.

(4) The limitations set forth in this section shall be applied at the time the
investment in question is made and at the end of each calendar quarter. An
insurer’s investment, which at the time of its acquisition was authorized only
under the provisions of this section but which has subsequently and while held
by such insurer become of such character as to be authorized elsewhere under
the act, shall not be included in determining the amount of such insurer’s
investments, in the aggregate, authorized under this section, and investments
otherwise authorized under the act at the time of their acquisition shall not be
included in making such determination.

(5) Derivative instruments described in subsections (1), (2), and (3) of section
44-5149 shall not be authorized investments under this section.

Source: Laws 1991, LB 237, § 53; Laws 1997, LB 273, § 25; Laws 2005,
LB 119, § 18; Laws 2007, LB117, § 20.

44-5154 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out the
Insurers Investment Act, including, but not limited to, establishing standards
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for qualification as custodians for insurer investments and establishing require-
ments for custody agreements.

Source: Laws 1991, LB 237, § 54; Laws 2005, LB 119, § 19.

ARTICLE 52
SMALL EMPLOYER HEALTH INSURANCE

Section
44-5223. Act, how cited.
44-5225. Definitions, where found.

44-5230. Basic health benefit plan, defined.

44-5231.01. Bona fide association, defined.

44-5236. Repealed. Laws 2009, LB 154, § 27.

44-5255. Standard health benefit plan, defined.

44-5260. Small employer, defined; group health plan; health benefit plans; require-
ments; filing; exceptions; preexisting condition exclusion; network plans.

44-5262. Repealed. Laws 2009, LB 154, § 27.

44-5263. Board; report required; contents.

44-5223 Act, how cited.

Sections 44-5223 to 44-5267 shall be known and may be cited as the Small
Employer Health Insurance Availability Act.

Source: Laws 1994, LB 1222, § 1; Laws 1997, LB 862, § 30; Laws 2000,
LB 1253, § 33; Laws 2002, LB 1139, § 29; Laws 2009, LB192,
§ 5.

44-5225 Definitions, where found.

For purposes of the Small Employer Health Insurance Availability Act, the
definitions found in sections 44-5226 to 44-5255.01 shall be used.

Source: Laws 1994, LB 1222, § 3; Laws 1997, LB 862, § 31; Laws 2000,
LB 1253, § 34; Laws 2002, LB 1139, § 30; Laws 2009, LB192,
§ 6.

44-5230 Basic health benefit plan, defined.

Basic health benefit plan shall mean a lower cost health benefit plan regulat-
ed by the board.

Source: Laws 1994, LB 1222, § 8; Laws 2009, LB154, § 9.

44-5231.01 Bona fide association, defined.

Bona fide association means, with respect to health insurance coverage
offered in this state, an association that meets the following conditions:

(1) Has been actively in existence for at least five years;

(2) Has been formed and maintained in good faith for purposes other than
obtaining insurance;

(3) Does not condition membership in the association on a health-status-
related factor of an individual, including an employee or a dependent of any
employee;

(4) Makes health insurance coverage offered through the association available
to any member regardless of a health-status-related factor of the member or
individual eligible for coverage through a member; and
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(5) Does not make available health insurance coverage offered through the
association other than in connection with a member of the association.

Source: Laws 2009, LB192, § 7.

44-5236 Repealed. Laws 2009, LB 154, § 27.

44-5255 Standard health benefit plan, defined.

Standard health benefit plan shall mean a health benefit plan regulated by
the board.

Source: Laws 1994, LB 1222, § 33; Laws 2009, LB154, § 10.

44-5260 Small employer, defined; group health plan; health benefit plans;
requirements; filing; exceptions; preexisting condition exclusion; network
plans.

(1) For purposes of this section, small employer shall mean, in connection
with a group health plan with respect to a calendar year and a plan year, any
person, firm, corporation, partnership, association, or political subdivision that
is actively engaged in business that employed an average of at least two but not
more than fifty employees on business days during the preceding calendar year
and who employs at least two employees on the first day of the plan year. All
persons treated as a single employer under subsection (b), (c), (m), or (o) of
section 414 of the Internal Revenue Code shall be treated as one employer.
Subsequent to the issuance of a health benefit plan to a small employer and for
the purpose of determining continued eligibility, the size of a small employer
shall be determined annually. Except as otherwise specifically provided, provi-
sions of the Small Employer Health Insurance Availability Act that apply to a
small employer shall continue to apply at least until the health benefit plan
anniversary following the date the small employer no longer meets the require-
ments of this definition. In the case of an employer which was not in existence
throughout the preceding calendar year, the determination of whether the
employer is a small or large employer shall be based on the average number of
employees that it is reasonably expected the employer will employ on business
days in the current calendar year. Any reference in the act to an employer shall
include a reference to any predecessor of such employer.

(2)(a) Every small employer carrier shall, as a condition of transacting
business in this state with small employers, actively offer to small employers all
health benefit plans it actively markets to small employers in this state,
including at least two health benefit plans. One health benefit plan offered by
each small employer carrier shall be a basic health benefit plan, and one plan
shall be a standard health benefit plan. A small employer carrier shall be
considered to be actively marketing a health benefit plan if it offers that plan to
any small employer not currently receiving a health benefit plan by such small
employer carrier. This subdivision shall not require a small employer carrier to
offer to small employers a health benefit plan marketed only through a bona
fide association.

(b)(i) Subject to subdivision (2)(a) of this section, a small employer carrier
shall issue any health benefit plan to any eligible small employer that applies
for the plan and agrees to make the required premium payments and to satisfy
the other reasonable provisions of the health benefit plan not inconsistent with
the Small Employer Health Insurance Availability Act. However, no small
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employer carrier shall be required to issue a health benefit plan to a self-
employed individual who is covered by, or is eligible for coverage under, a
health benefit plan offered by an employer.

(ii) In the case of a small employer carrier that establishes more than one
class of business, the small employer carrier shall maintain and issue to eligible
small employers at least one basic health benefit plan and at least one standard
health benefit plan in each class of business so established. A small employer
carrier may apply reasonable criteria in determining whether to accept a small
employer into a class of business if:

(A) The criteria are not intended to discourage or prevent acceptance of small
employers applying for a basic health benefit plan or a standard health benefit
plan;

(B) The criteria are not related to the health status or claim experience of
employees or dependents of the small employer;

(C) The criteria are applied consistently to all small employers applying for
coverage in the class of business; and

(D) The small employer carrier provides for the acceptance of all eligible
small employers into one or more classes of business.

The provisions of subdivision (2)(b)(ii) of this section shall not apply to a class
of business into which the small employer carrier is no longer enrolling new
small businesses.

(3)(a) A small employer carrier shall file with the director, in a format and
manner prescribed by the director, the basic health benefit plans and the
standard health benefit plans to be used by the carrier. A health benefit plan
filed pursuant to this subsection may be used by a small employer carrier
beginning thirty days after it is filed unless the director disapproves its use.

(b) The director at any time may, after providing notice and an opportunity
for a hearing to the small employer carrier, disapprove the continued use by a
small employer carrier of a basic health benefit plan or standard health benefit
plan on the grounds that the plan does not meet the requirements of the act.

(4) Health benefit plans covering small employers shall comply with the
following provisions:

(a) A health benefit plan shall not deny, exclude, or limit benefits for a
covered individual for losses incurred more than twelve months, or eighteen
months in the case of a late enrollee, following the enrollment date of the
individual’s coverage due to a preexisting condition or the first date of the
waiting period for enrollment if that date is earlier than the enrollment date. A
health benefit plan shall not define a preexisting condition more restrictively
than as defined in section 44-5246.02. A health benefit plan shall not impose
any preexisting condition exclusion relating to pregnancy as a preexisting
condition;

(b) A health benefit plan shall not impose any preexisting condition exclusion:

(i) To an individual who, as of the last day of the thirty-day period beginning
with the date of birth, is covered under creditable coverage, and the individual
had creditable coverage that was continuous to a date not more than sixty-three
days prior to the enrollment date of new coverage; or

(ii) To a child less than eighteen years of age who is adopted or placed for
adoption and who, as of the last day of the thirty-day period beginning on the
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date of the adoption or placement for adoption, is covered under creditable
coverage, and the child had creditable coverage that was continuous to a date
not more than sixty-three days prior to the enrollment date of new coverage;

(c)d@) A small employer carrier shall waive any time period applicable to a
preexisting condition exclusion or limitation period with respect to particular
services in a health benefit plan for the aggregate period of time an individual
was previously covered by creditable coverage that provided benefits with
respect to such services if the creditable coverage was continuous to a date not
more than sixty-three days prior to the enrollment date of new coverage. The
period of continuous coverage shall not include any waiting period or affiliation
period for the effective date of the new coverage applied by the employer or the
carrier. This subdivision shall not preclude application of any waiting period
applicable to all new enrollees under the health benefit plan.

(i) A small employer carrier that does not use preexisting condition limita-
tions in any of its health benefit plans may impose an affiliation period:

(A) That does not exceed sixty days for new entrants and does not exceed
ninety days for late enrollees;

(B) During which the carrier charges no premiums and the coverage issued is
not effective; and

(C) That is applied uniformly, without regard to any health-status-related
factor.

(iii) This subdivision does not preclude application of any waiting period
applicable to all enrollees under the health benefit plan if any carrier waiting
period is no longer than sixty days.

(iv)(A) In lieu of the requirements of subdivision (4)(c)(i) of this section, a
small employer carrier may elect to reduce the period of any preexisting
condition exclusion based on coverage of benefits within each of several classes
or categories of benefits specified in federal regulations.

(B) A small employer electing to reduce the period of any preexisting
condition exclusion using the alternative method described in subdivision
(4)(c)(iv)(A) of this section shall make the election on a uniform basis for all
enrollees and count a period of creditable coverage with respect to any class or
category of benefits if any level of benefits is covered within the class or
category.

(C) A small employer carrier electing to reduce the period of any preexisting
condition exclusion using the alternative method described in subdivision
(4)(c)(iv)(A) of this section shall prominently state that the election has been
made in any disclosure statements concerning coverage under the health
benefit plan to each enrollee at the time of enrollment under the plan and to
each small employer at the time of the offer or sale of the coverage and include
in the disclosure statements the effect of the election;

(d)(i) A small employer carrier shall permit an eligible employee or depen-
dent, who requests enrollment following the open enrollment opportunity, to
enroll, and the eligible employee or dependent shall not be considered a late
enrollee if the eligible employee or dependent:

(A) Was covered under another health benefit plan at the time the eligible
employee or dependent was eligible to enroll;

(B) Stated in writing at the time of the open enrollment period that coverage
under another health benefit plan was the reason for declining enrollment but
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only if the health benefit plan or health carrier required such a written
statement and provided a notice of the consequences of such written statement;

(C) Has lost coverage under another health benefit plan as a result of the
termination of employment, the termination of the other health benefit plan’s
coverage, death of a spouse, legal separation, or divorce or was under a
continuation-of-coverage policy or contract available under federal law and the
coverage was exhausted; and

(D) Requests enrollment within thirty days after the termination of coverage
under the other health benefit plan.

(ii)(A) If a small employer carrier issues a health benefit plan and makes
coverage available to a dependent of an eligible employee and such dependent
becomes a dependent of the eligible employee through marriage, birth, adop-
tion, or placement for adoption, then such health benefit plan shall provide for
a dependent special enrollment period during which the dependent may be
enrolled under the health benefit plan and, in the case of the birth or adoption
of a child, the spouse of an eligible employee may be enrolled if otherwise
eligible for coverage.

(B) A dependent special enrollment period shall be a period of not less than
thirty days and shall begin on the later of (I) the date such dependent coverage
is available or (II) the date of the marriage, birth, adoption, or placement for
adoption.

(C) If an eligible employee seeks to enroll a dependent during the first thirty
days of such a dependent special enrollment period, the coverage of the
dependent shall become effective:

(I) In the case of marriage, not later than the first day of the first month
beginning after the date the completed request for enrollment is received;

(IT) In the case of the birth of a dependent, as of the date of birth; and

(IIT) In the case of a dependent’s adoption or placement for adoption, the
date of such adoption or placement for adoption;

(e)(i) Except as provided in subdivision (4)(e)(iv) of this section, requirements
used by a small employer carrier in determining whether to provide coverage to
a small employer, including requirements for minimum participation of eligible
employees and minimum employer contributions, shall be applied uniformly
among all small employers with the same number of eligible employees apply-
ing for coverage or receiving coverage from the small employer carrier.

(ii) A small employer carrier may vary application of minimum participation
requirements and minimum employer contribution requirements only by the
size of the small employer group.

(iii)(A) Except as provided in subdivision (4)(e)(iii)(B) of this section, in
applying minimum participation requirements with respect to a small employ-
er, a small employer carrier shall not consider employees or dependents who
have creditable coverage in determining whether the applicable percentage of
participation is met.

(B) With respect to a small employer with ten or fewer eligible employees, a
small employer carrier may consider employees or dependents who have
coverage under another health benefit plan sponsored by such small employer
in applying minimum participation requirements.
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(iv) A small employer carrier shall not increase any requirement for mini-
mum employee participation or any requirement for minimum employer contri-
bution applicable to a small employer at any time after the small employer has
been accepted for coverage; and

(@) If a small employer carrier offers coverage to a small employer, the
small employer carrier shall offer coverage to all of the eligible employees of a
small employer and their dependents who apply for enrollment during the
period in which the employee first becomes eligible to enroll under the terms of
the plan. A small employer carrier shall not offer coverage to only certain
individuals in a small employer group or to only part of the group except in the
case of late enrollees as provided in subdivision (4)(a) of this section.

(ii) Except as permitted under subdivisions (a) and (d) of this subsection, a
small employer carrier shall not modify a health benefit plan with respect to a
small employer or any eligible employee or dependent, through riders, endorse-
ments, or otherwise, to restrict or exclude coverage or benefits for specific
diseases, medical conditions, or services otherwise covered by the plan.

(iii) A small employer carrier shall not place any restriction in regard to any
health-status-related factor on an eligible employee or dependent with respect
to enrollment or plan participation.

(5) A small employer carrier shall not be required to offer coverage or accept
applications pursuant to subsection (2) of this section in the case of the
following:

(a) To an employee if previous basic health benefit plans or standard health
benefit plans have, in the aggregate, paid one million dollars in benefits on
behalf of the employee. Benefits paid on behalf of the employee in the immedi-
ately preceding two calendar years by prior small employer carriers under
basic and standard plans shall be included when calculating the lifetime
maximum benefits payable under the succeeding basic or standard plans. In
any situation in which a determination of the total amount of benefits paid by
prior small employer carriers is required by the succeeding carrier, prior
carriers shall furnish a statement of the total benefits paid under basic and
standard plans at the succeeding carrier’s request; or

(b) Within an area where the small employer carrier reasonably anticipates,
and demonstrates to the satisfaction of the director, that it will not have the
capacity within its established geographic service area to deliver service ade-
quately to the members of such groups because of its obligations to existing
group policyholders and enrollees.

(6)(a) A small employer carrier offering coverage through a network plan
shall not be required to offer coverage or accept applications pursuant to
subsection (2) of this section to or from a small employer as defined in
subsection (1) of this section:

(i) If the small employer does not have eligible employees who live, work, or
reside in the service area for such network plan; or

(ii) If the small employer does have eligible employees who live, work, or
reside in the service area for such network plan, the carrier has demonstrated,
if required, to the director that it will not have the capacity to deliver services
adequately to enrollees of any additional groups because of its obligations to
existing group contract holders and enrollees and that it is applying subdivision
(6)(a)(ii) of this section uniformly to all employers without regard to the claims
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experience of those employers and their employees and their dependents or any
health-status-related factor relating to such employees and dependents.

(b) A small employer carrier, upon denying health insurance coverage in any
service area in accordance with subdivision (6)(a)(ii) of this section, shall not
offer coverage in the small employer market within such service area for a
period of one hundred eighty days after the date such coverage is denied.

(7) A small employer carrier shall not be required to provide coverage to
small employers pursuant to subsection (2) of this section for any period of time
for which the director determines that requiring the acceptance of small
employers in accordance with the provisions of such subsection would place
the small employer carrier in a financially impaired condition.

Source: Laws 1994, LB 1222, § 38; Laws 1995, LB 837, § 4; Laws 1997,
LB 862, § 46; Laws 2002, LB 1139, § 33; Laws 2009, LB192, § 8.

44-5262 Repealed. Laws 2009, LB 154, § 27.

44-5263 Board; report required; contents.

The board shall study and report at least every three years to the director on
the effectiveness of the Small Employer Health Insurance Availability Act. The
report shall analyze the effectiveness of the act in promoting rate stability,
product availability, and coverage affordability. The report may contain recom-
mendations for actions to improve the overall effectiveness, efficiency, and
fairness of the small group health insurance marketplace. The report shall
address whether carriers, agents, and brokers are fairly and actively marketing
or issuing health benefit plans to small employers in fulfillment of the purposes
of the act. The report may contain recommendations for market conduct or
other regulatory standards or action.

Source: Laws 1994, LB 1222, § 41; Laws 2009, LB154, § 11.

ARTICLE 53
HEALTH INSURANCE ACCESS

Section

44-5302. Legislative findings and declarations.

44-5303. Terms, defined.

44-5305. Policy or contract; eligibility.

44-5306. Policy or contract; eligibility; limitations.

44-5307. Policy or contract; benefits required; coverage authorized; prohibitions.

44-5302 Legislative findings and declarations.

The Legislature finds and declares that there is a significant number of
Nebraskans who lack health insurance and that these uninsured people include
many individuals and families who cannot afford the rising cost of medical care
but do not qualify for the various income-based assistance programs. The lack
of financial means of uninsured people and families to pay for their medical
care leaves health care providers with uncollectible debts which are transferred
to other patients and to insurers. It is the purpose and intent of the Legislature
to provide a mechanism to allow insurers to provide basic levels of health
insurance to those people who are uninsured and are not qualified for income-
based assistance programs.

Source: Laws 1991, LB 419, § 30; Laws 2009, LB445, § 1.
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44-5303 Terms, defined.

For purposes of the Health Insurance Access Act:

(1) Insurer shall mean any insurance company as defined in section 44-103
authorized to transact health insurance business in the State of Nebraska or a
health maintenance organization which has obtained a valid certificate of]
authority;

(2) Medicare shall mean parts A, B, C, and D of Title XVIII of the Social
Security Act, 42 U.S.C. 1395 et seq., as amended;

(3) Provider shall mean any physician or hospital who is licensed or author-
ized in this state to furnish medical care or hospitalization to any individual;

(4) Spell of illness shall mean a continuous period as a hospital inpatient or
successive periods as a hospital inpatient when the date of discharge and the
following date of admission are less than sixty consecutive days apart; and

(5) Uninsured access coverage shall mean a policy of sickness and accident
insurance or a contract for health care services covering individuals, with or
without their dependents, issued by an insurer subject to the limitations and
requirements in the act.

Source: Laws 1991, LB 419, § 31; Laws 2009, LB445, § 2.

44-5305 Policy or contract; eligibility.

(1) An uninsured access coverage policy or contract shall limit eligibility to
individuals or families who are not eligible for medicare or any other medical
assistance program, including, but not limited to, the program established
pursuant to the Medical Assistance Act.

(2) The uninsured access coverage policy or contract shall allow a transfer to
a designated type of individual policy or contract without evidence of insurabili-
ty and without interruption in coverage subject to payment of premiums. Each
uninsured access coverage policy or contract shall specify the type of individual
policy or contract to which an insured person may transfer.

Source: Laws 1991, LB 419, § 33; Laws 2006, LB 1248, § 65; Laws 2009,
LB445, § 3.

Cross References

Medical Assistance Act, see section 68-901.

44-5306 Policy or contract; eligibility; limitations.

(1) An individual or a family member shall not be eligible for initial or
continued coverage under an uninsured access coverage policy or contract if he
or she:

(a) Is eligible as an employee or dependent for group insurance coverage
sponsored or maintained by an employer; or

(b) Is covered by any other type of hospital, surgical, or medical expense-
incurred policy or health maintenance organization contract.

(2) An uninsured access coverage policy or contract may require evidence of]
insurability but shall not use underwriting guidelines that are more strict than
those normally used by the insurer for its regular individual health insurance
contracts.

Source: Laws 1991, LB 419, § 34; Laws 2009, LB445, § 4.
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44-5307 Policy or contract; benefits required; coverage authorized; prohibi-
tions.

(1) An uninsured access coverage policy or contract may include hospital-
only and surgical-only benefits which shall mean:

(a) Inhospital benefits for not less than thirty continuous days nor more than
ninety continuous days for each spell of illness; and

(b) Surgical benefits for both inpatient and outpatient surgery.

(2) An uninsured access coverage policy or contract may include prescription
drug benefit coverage.

(3) An uninsured access coverage policy or contract may include preventative
health care coverage, including, but not limited to, primary care physician
visits, immunizations for adults and children, laboratory and X-ray procedures,
and preventative cancer screenings such as mammograms, cervical cancer
screenings, and noninvasive colorectal or prostate screenings.

(4) An uninsured access coverage policy or contract may not:

(a) Use a definition of spell of illness more restrictive than the definition
found in section 44-5303; or

(b) Use a definition of preexisting condition more restrictive than the defini-
tion normally used by the insurer for its regular individual health insurance
contracts.

(5) Every uninsured access coverage policy or contract shall provide that the
benefit payment shall be accepted as payment in full by the provider and there
shall be no deductible or coinsurance charged to the insured.

Source: Laws 1991, LB 419, § 35; Laws 2009, LB445, § 5.

ARTICLE 55
SURPLUS LINES INSURANCE

Section

44-5501. Act, how cited.

44-5502. Terms, defined.

44-5504. Nonadmitted insurer; surplus lines license; application; fee; expiration; re-
newal.

44-5505. Nonadmitted insurer; surplus lines licensee; record of business; contents;
how kept.

44-5508. Surplus lines licensee; solvency requirements; duties of licensee; violations;
penalty; nonadmitted insurer; requirements.

44-5515. Taxes; form.

44-5501 Act, how cited.

Sections 44-5501 to 44-5515 shall be known and may be cited as the Surplus
Lines Insurance Act.

Source: Laws 1992, LB 1006, § 1; Laws 2007, LB117, § 21.

44-5502 Terms, defined.

For purposes of the Surplus Lines Insurance Act:

(1) Department means the Department of Insurance;
(2) Director means the Director of Insurance;

(3) Insurer has the same meaning as in section 44-103;
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(4) Foreign, alien, admitted, and nonadmitted, when referring to insurers,
has the same meanings as in section 44-103; and

(5) Industrial insured means an insured that:

(a) Procures the insurance of any risk or risks other than sickness and
accident insurance and life and annuity contracts, has fifty full-time employees,
and has aggregate annual premiums for insurance on all risks other than
workers’ compensation insurance that total at least one hundred thousand
dollars; and

(b) Uses, to procure such insurance, the services of a salaried full-time
employee who counsels or advises his or her employer regarding the insurance
interests of the employer or the employer’s subsidiaries or business affiliates, if]
the employee does not sell or solicit insurance or receive a commission.

Source: Laws 1992, LB 1006, § 2; Laws 2007, LB117, § 22.

44-5504 Nonadmitted insurer; surplus lines license; application; fee; expira-
tion; renewal.

(1) No person, other than an industrial insured, shall place, procure, or effect
insurance upon any risk located in this state in any nonadmitted insurer until
such person has first been issued a surplus lines license from the department as
provided in section 44-5503.

(2) Application for a surplus lines license shall be made to the department on
forms designated and furnished by the department and shall be accompanied
by a license fee as established by the director not to exceed two hundred fifty
dollars for each individual and corporate surplus lines license.

(3)(a) All corporate surplus lines licenses shall expire on April 30 of each
year, and all individual surplus lines licenses shall expire on the licensee’s
birthday in the first year after issuance in which his or her age is divisible by
two, and all individual surplus lines licenses may be renewed within the ninety-
day period before their expiration dates and all individual surplus lines licenses
also may be renewed within the thirty-day period after their expiration dates
upon payment of a late renewal fee as established by the director not to exceed
two hundred dollars in addition to the applicable fee otherwise required for
renewal of individual surplus lines licenses as established by the director
pursuant to subsection (2) of this section. All individual surplus lines licenses
renewed within the thirty-day period after their expiration dates pursuant to
this subdivision shall be deemed to have been renewed before their expiration
dates. The department shall establish procedures for the renewal of surplus
lines licenses.

(b) Every licensee shall notify the department within thirty days of any
changes in the licensee’s residential or business address.

Source: Laws 1913, c. 154, § 25, p. 408; R.S.1913, § 3161; Laws 1919, c.
190, tit. V, art. III, § 18, p. 587; C.S.1922, § 7762; C.S.1929,
§ 44-218; R.S.1943, § 44-140; Laws 1978, LB 836, § 2; Laws
1984, LB 801, § 47; Laws 1989, LB 92, § 30; R.S.Supp.,1990,
§ 44-140; Laws 1992, LB 1006, § 4; Laws 1999, LB 260, § 15;
Laws 2002, LB 1139, § 37; Laws 2007, LB117, § 23.

44-5505 Nonadmitted insurer; surplus lines licensee; record of business;
contents; how kept.
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Each surplus lines licensee shall keep in the licensee’s office a true and
complete record of the business transacted by the licensee showing (1) the exact
amount of insurance or limits of exposure, (2) the gross premiums charged
therefor, (3) the return premium paid thereon, (4) the rate of premium charged
for such insurance, (5) the date of such insurance and terms thereof, (6) the
name and address of the nonadmitted insurer writing such insurance, (7) a
copy of the declaration page of each policy and a copy of each policy form
issued by the licensee, (8) a copy of the written statement described in
subdivision (3) of section 44-5510 or, in lieu thereof, a copy of the application
containing such written statement, (9) the name and address of the insured,
(10) a brief and general description of the risk or exposure insured and where
located, (11) documentation showing that the nonadmitted insurer writing such
insurance complies with the requirements of section 44-5508, and (12) such
other facts and information as the department may direct and require. Such
records shall be kept by the licensee in the licensee’s office within the state for
not less than five years and shall at all times be open and subject to the
inspection and examination of the department or its officers. The expense of
any examination shall be paid by the licensee.

Source: Laws 1913, c. 154, § 25, p. 409; R.S.1913, § 3161; Laws 1919, c.
190, tit. V, art. III, § 18, p. 588; C.S.1922, § 7762; C.S.1929,
§ 44-218; R.S.1943, § 44-141; Laws 1978, LB 836, § 3; Laws
1989, LB 92, § 31; R.S.Supp.,1990, § 44-141; Laws 1992, LB
1006, § 5; Laws 2005, LB 119, § 20.

44-5508 Surplus lines licensee; solvency requirements; duties of licensee;
violations; penalty; nonadmitted insurer; requirements.

(1) Every surplus lines licensee transacting business under the Surplus Lines
Insurance Act shall ascertain the financial condition of each insurer before
such licensee places any insurance with or procures any insurance from such
insurer. If requested by the director, the licensee shall provide a copy of the
current annual statement certified and sworn to by such insurer.

(2) No surplus lines licensee shall knowingly or without proper investigation
place any insurance with or procure any insurance from any nonadmitted
foreign or alien insurer that does not have surplus, capital, and reserves in
amounts equal to or greater than the requirements of surplus, capital, and
reserves placed on admitted insurers which write the same kinds of insurance.

(3) In addition to the requirements of subsection (2) of this section, no
surplus lines licensee shall place any insurance with or procure any insurance
from any nonadmitted alien insurer unless such insurer (a) maintains in the
United States a trust fund in a qualified United States financial institution as
defined in subsection (2) of section 44-416.08 in an amount not less than two
million five hundred thousand dollars for the protection of policyholders in the
United States, consisting of cash in United States currency, readily marketable
securities, or clean, irrevocable, unconditional letters of credit, issued or
confirmed by a qualified United States financial institution as defined in
subsection (1) of section 44-416.08, and such trust fund shall have an expiration
date which at no time shall be less than five years, or (b) is approved by the
Nonadmitted Insurers Information Office of the National Association of Insur-
ance Commissioners, and the director, in his or her discretion, has not
independently determined such insurer to be in an unsound financial condition.
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(4) No surplus lines licensee shall place any insurance with or procure any
insurance from any nonadmitted Lloyd’s plan or other similar group which
includes incorporated and individual unincorporated underwriters unless such
group maintains a trust fund of not less than fifty million dollars as security to
the full amount thereof for all policyholders and creditors in the United States
of each member of the group and such trust complies with the terms and
conditions established in subsection (3) of this section for nonadmitted alien
insurers.

(5) Any surplus lines licensee violating this section shall be guilty of a Class
111 misdemeanor.

(6)(a) No nonadmitted foreign or alien insurer shall transact business under
the act if it does not comply with the surplus, capital, and reserves require-
ments of subsection (2) of this section.

(b) In addition to the requirements of subdivision (a) of this subsection, no
nonadmitted alien insurer shall transact business under the act if it does not
comply with the requirements of subdivision (3)(a) or (b) of this section.

(¢) No nonadmitted Lloyd’s plan or other similar group which includes
incorporated and individual unincorporated underwriters shall transact busi-
ness under the act if it does not comply with the requirements of subsection (4)
of this section.

Source: Laws 1913, c. 154, § 26, p. 410; R.S.1913, § 3162; Laws 1919, c.
190, tit. V, art. III, § 19, p. 589; C.S.1922, § 7763; C.S.1929,
§ 44-219; R.S.1943, § 44-147; Laws 1951, c. 135, § 2, p. 558;
Laws 1971, LB 757, § 1; Laws 1977, LB 40, § 230; Laws 1978,
LB 836, § 6; Laws 1989, LB 92, § 33; R.S.Supp.,1990, § 44-147;
Laws 1992, LB 1006, § 8; Laws 1994, LB 978, § 31; Laws 2005,
LB 119, § 21.

44-5515 Taxes; form.

Every industrial insured shall annually, on or before February 15, pay to the
department a tax of three percent on the total gross amount of insurance
premiums for policies procured through nonadmitted insurers. Every industrial
insured shall pay the fire insurance tax prescribed in section 81-523. The
department shall prescribe a form for an industrial insured tax filing.

Source: Laws 2007, LB117, § 24.

ARTICLE 59
INSURERS EXAMINATION

Section
44-5904. Authority, scope, and scheduling of examinations.
44-5905. Conduct of examinations; record retention requirements.

44-5904 Authority, scope, and scheduling of examinations.

(1) The director or any of his or her examiners may conduct an examination
under the Insurers Examination Act of any company incorporated in this state
or in any other state or country admitted to or applying for admission to
transact business in this state as often as the director in his or her sole
discretion deems appropriate but shall at a minimum conduct an examination
of every domestic insurer not less frequently than once every five years. In
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scheduling and determining the nature, scope, and frequency of the examina-
tion of a company, the director shall consider such matters as the results of
financial statement analyses and ratios, changes in the company’s management
or ownership, actuarial opinions, reports of independent certified public ac-
countants, the company’s ability to meet and fulfill its obligations, the compa-
ny’s compliance with provisions of law, other facts relating to the company’s
business methods, the company’s management and its dealings with its policy-
holders, and other criteria as set forth in the Examiners’ Handbook adopted by
the National Association of Insurance Commissioners and in effect when the
director conducts an examination under this section.

(2) For purposes of completing an examination of any company under the
act, the director may examine or investigate any person, or the business of any
person, insofar as such examination or investigation is, in the sole discretion of
the director, necessary or material to the examination of the company.

Source: Laws 1993, LB 583, § 4; Laws 1998, LB 1035, § 12; Laws 2009,
LB192, § 9.

44-5905 Conduct of examinations; record retention requirements.

(1) Upon determining that an examination should be conducted, the director
or his or her designee shall appoint one or more examiners to conduct the
examination and instruct them as to the scope of the examination. In conduct-
ing the examination, the examiner shall observe those guidelines and proce-
dures set forth in the Examiners’ Handbook adopted by the National Associa-
tion of Insurance Commissioners. The director may also employ such other
guidelines or procedures as the director may deem appropriate.

(2)(a) Every company or person from whom information is sought and its
officers, directors, employees, and agents shall provide to the examiners ap-
pointed under subsection (1) of this section timely, convenient, and free access
to all books, records, accounts, papers, documents, and computer or other
recordings relating to the property, assets, business, and affairs of the company
being examined.

(b)(1))(A) Every company or person subject to the Insurers Examination Act
shall retain all books, records, accounts, papers, documents, and computer or
other recordings relating to the property, assets, financial accounts, and busi-
ness of such company or person in a manner that permits examination of such
books, records, accounts, papers, documents, and computer or other recordings
for five years, or until the period of time in which the transaction took place
has undergone a financial examination by the director, whichever is later,
following the completion of a transaction relating to the property, assets,
financial accounts, and business of such company or person.

(B) Every company or person subject to the act shall retain market conduct
records for five years following the completion of a transaction relating to the
insurance business and affairs of such company or person. For purposes of this
subdivision, market conduct records means all books, records, accounts, pa-
pers, documents, and computer or other recordings relating to transactions
with insureds, certificate holders, claimants, insurance producers, other insur-
ers, subrogees, and subrogors and recordings related to its trade practices,
underwriting, rate and form practices, advertising, regulatory matters, and
other affairs of such company or person.
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(ii) The books, records, accounts, papers, documents, and computer or other
recordings described in subdivisions (2)(b)(i)(A) and (B) of this section and
maintained in electronic, computer, micrographic, or other form shall be
maintained in a form capable of accurate duplication on paper.

(c) The officers, directors, employees, and agents of the company or person
shall facilitate the examination and aid in the examination so far as it is in their
power to do so. The refusal of any company, by its officers, directors, employ-
ees, or agents, to submit to examination or to comply with any reasonable
written request of the examiners shall be grounds for suspension or refusal of]
or nonrenewal of any license or authority held by the company to engage in an
insurance or other business subject to the director’s jurisdiction. Any such
proceedings for suspension, revocation, or refusal of any license or authority
shall be conducted pursuant to the Administrative Procedure Act.

(d) For purposes of this subsection, officers, directors, employees, and agents
shall include general agents, managing agents, attorneys in fact, organizers,
promoters, loss adjusters, and any persons having a contract, written or oral,
pertaining to the management or control of a company or any function thereof.

(3) The director or any of his or her examiners shall have the power to issue
subpoenas, to administer oaths, and to examine under oath any person as to
any matter pertinent to the examination. Upon the failure or refusal of any
person to obey a subpoena, the director may petition a court of competent
jurisdiction, and upon proper showing, the court may enter an order compel-
ling the witness to appear and testify or produce documentary evidence. Failure
to obey the court order shall be punishable as contempt of court. Every person
shall be obliged to attend as a witness at the place specified in the subpoena,
when subpoenaed, anywhere within the state. He or she shall be entitled to the
same fees and mileage, if claimed, as a witness in the district court with
mileage to be computed at the rate provided in section 81-1176, which fees,
mileage, and actual expense, if any, necessarily incurred in securing the
attendance of witnesses, and their testimony, shall be itemized and charged
against, and be paid by, the company being examined.

(4) When conducting an examination under the Insurers Examination Act,
the director may retain attorneys, appraisers, independent actuaries, indepen-
dent certified public accountants, loss-reserve specialists, or other professionals
and specialists, the cost of which shall be borne by the company which is the
subject of the examination.

(5) Nothing in the act shall be construed to limit the director’s authority to
terminate or suspend any examination in order to pursue other legal or
regulatory action pursuant to the insurance laws of this state. Findings of fact
and conclusions made pursuant to any examination shall be prima facie
evidence in any legal or regulatory action.

(6) Nothing contained in the act shall be construed to limit the director’s
authority to use and, if appropriate, to make public any final or preliminary
examination report, any examiner or company workpapers or other documents,
or any other information discovered or developed during the course of any
examination in the furtherance of any legal or regulatory action which the
director may, in his or her sole discretion, deem appropriate.

Source: Laws 1993, LB 583, § 5; Laws 1999, LB 259, § 12; Laws 2009,
LB192, § 10.
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Cross References

Administrative Procedure Act, see section 84-920.

ARTICLE 60
INSURERS RISK-BASED CAPITAL ACT

Section
44-6009. Negative trend, with respect to a life and health insurer, defined.
44-6016. Company action level event.

44-6009 Negative trend, with respect to a life and health insurer, defined.

Negative trend, with respect to a life and health insurer, means a negative
trend over a period of time, as determined in accordance with the trend test
calculation included in the life risk-based capital instructions.

Source: Laws 1993, LB 583, § 21; Laws 1994, LB 978, § 36; Laws 1999,
LB 258, § 14; Laws 2008, LB8&55, § 29.

44-6016 Company action level event.
(1) Company action level event means any of the following events:

(a) The filing of a risk-based capital report by an insurer or a health
organization which indicates that:

(i) The insurer’s or health organization’s total adjusted capital is greater than
or equal to its regulatory action level risk-based capital but less than its
company action level risk-based capital;

(ii) If a life and health insurer, the insurer has total adjusted capital which is
greater than or equal to its company action level risk-based capital but less than
the product of its authorized control level risk-based capital and 2.5 and has a
negative trend; or

(iii) If a property and casualty insurer, the insurer has total adjusted capital
which is greater than or equal to its company action level risk-based capital but
less than the product of its authorized control level risk-based capital and 3.0
and triggers the trend test determined in accordance with the trend test
calculation included in the property and casualty risk-based capital instruc-
tions;

(b) The notification by the director to the insurer or health organization of an
adjusted risk-based capital report that indicates an event described in subdivi-
sion (1)(a) of this section unless the insurer or health organization challenges
the adjusted risk-based capital report under section 44-6020; or

(¢) If, pursuant to section 44-6020, the insurer or health organization chal-
lenges an adjusted risk-based capital report that indicates an event described in
subdivision (1)(a) of this section, the notification by the director to the insurer
or health organization that the director has, after a hearing, rejected the
insurer’s or health organization’s challenge.

(2) In the event of a company action level event, the insurer or health
organization shall prepare and submit to the director a risk-based capital plan

which shall:

(a) Identify the conditions which contribute to the company action level
event;
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(b) Contain proposals of corrective actions which the insurer or health
organization intends to take and would be expected to result in the elimination
of the company action level event;

(c) Provide projections of the insurer’s or health organization’s financial
results in the current year and at least the four succeeding years in the case of]
an insurer or at least the two succeeding years in the case of a health
organization, both in the absence of proposed corrective actions and giving
effect to the proposed corrective actions, including projections of statutory
balance sheets, operating income, net income, capital and surplus, and risk-
based capital levels. The projections for both new and renewal business may
include separate projections for each major line of business and separately
identify each significant income, expense, and benefit component;

(d) Identify the key assumptions impacting the insurer’s or health organiza-
tion’s projections and the sensitivity of the projections to the assumptions; and

(e) Identify the quality of, and problems associated with, the insurer’s or
health organization’s business, including, but not limited to, its assets, antici-
pated business growth and associated surplus strain, extraordinary exposure to
risk, and mix of business and use of reinsurance, if any, in each case.

(3) The risk-based capital plan shall be submitted:

(a) Within forty-five days after the occurrence of the company action level
event; or

(b) If the insurer or health organization challenges an adjusted risk-based
capital report pursuant to section 44-6020, within forty-five days after the
notification to the insurer or health organization that the director has, after a
hearing, rejected the insurer’s or health organization’s challenge.

(4) Within sixty days after the submission by an insurer or a health organiza-
tion of a risk-based capital plan to the director, the director shall notify the
insurer or health organization whether the risk-based capital plan shall be
implemented or is, in the judgment of the director, unsatisfactory. If the
director determines that the risk-based capital plan is unsatisfactory, the
notification to the insurer or health organization shall set forth the reasons for
the determination and may set forth proposed revisions which will render the
risk-based capital plan satisfactory in the judgment of the director. Upon
notification from the director, the insurer or health organization shall prepare a
revised risk-based capital plan which may incorporate by reference any revi-
sions proposed by the director. The insurer or health organization shall submit
the revised risk-based capital plan to the director:

(a) Within forty-five days after the notification from the director; or

(b) If the insurer or health organization challenges the notification from the
director under section 44-6020, within forty-five days after a notification to the
insurer or health organization that the director has, after a hearing, rejected the
insurer’s or health organization’s challenge.

(5) In the event of a notification by the director to an insurer or a health
organization that the insurer’s or health organization’s risk-based capital plan
or revised risk-based capital plan is unsatisfactory, the director may, at the
director’s discretion and subject to the insurer’s or health organization’s right
to a hearing under section 44-6020, specify in the notification that the notifica-
tion constitutes a regulatory action level event.
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(6) Every domestic insurer or domestic health organization that files a risk-
based capital plan or revised risk-based capital plan with the director shall file
a copy of the risk-based capital plan or revised risk-based capital plan with the
insurance commissioner of any state in which the insurer or health organiza-
tion is authorized to do business if:

(a) Such state has a law substantially similar to subsection (1) of section
44-6021; and

(b) The insurance commissioner of such state has notified the insurer or
health organization of its request for the filing in writing, in which case the
insurer or health organization shall file a copy of the risk-based capital plan or
revised risk-based capital plan in such state no later than the later of:

(i) Fifteen days after the receipt of notice to file a copy of its risk-based
capital plan or revised risk-based capital plan with the state; or

(ii) The date on which the risk-based capital plan or revised risk-based capital
plan is filed under subsection (3) or (4) of this section.

Source: Laws 1993, LB 583, § 28; Laws 1994, LB 978, § 38; Laws 1999,
LB 258, § 21; Laws 2008, LB855, § 30.

ARTICLE 61
DEMUTUALIZATION AND REORGANIZATION OF MUTUAL COMPANIES

(b) MUTUAL INSURANCE HOLDING COMPANY ACT

Section

44-6122. Act, how cited.

44-6125. Domestic mutual insurer; foreign insurer; transfer domicile; reorganization
authorized; effect; holding company; treatment.

44-6143. Expansion of business; activities authorized; requirements.

(b) MUTUAL INSURANCE HOLDING COMPANY ACT

44-6122 Act, how cited.

Sections 44-6122 to 44-6143 shall be known and may be cited as the Mutual
Insurance Holding Company Act.

Source: Laws 1997, LB 740, § 1; Laws 1999, LB 259, § 13; Laws 2005,
LB 119, § 22.

44-6125 Domestic mutual insurer; foreign insurer; transfer domicile; reorga-
nization authorized; effect; holding company; treatment.

(1) A domestic mutual insurer, upon approval of the director, may reorganize
(a) by forming a mutual insurance holding company, (b) by merging its
policyholders’” membership interests into the mutual insurance holding compa-
ny, and (c) by continuing the mutual insurer’s corporate existence as a stock
insurer subsidiary of the mutual insurance holding company.

(2) A domestic mutual insurer, upon the approval of the director, may
reorganize by merging its policyholders’ membership interests into an existing
mutual insurance holding company formed under subsection (1) of this section
and by continuing the mutual insurer’s corporate existence as a stock insurer
subsidiary of the mutual insurance holding company.

(3) All of the initial shares of the capital stock of a reorganized stock insurer
which has reorganized as described in subsection (1) or (2) of this section shall
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be issued to the mutual insurance holding company or to one or more
intermediate stock holding companies.

(4) Policyholders of a domestic mutual insurer which has reorganized as
described in subsection (1) or (2) of this section shall be members of the mutual
insurance holding company and their voting rights shall be determined in
accordance with the articles of incorporation and bylaws of the mutual insur-
ance holding company. The mutual insurance holding company shall provide
its members with the same membership rights as were provided to policyhold-
ers of the mutual insurer immediately prior to reorganization. The reorganiza-
tion shall not reduce, limit, or affect the number or identity of the policyholders
who may become members of the mutual insurance holding company or secure
for individuals comprising management any unfair advantage through or con-
nected with the reorganization.

(5) If an insurer which is organized under the laws of another state transfers
its domicile to this state in accordance with section 44-161 and is a direct or
indirect subsidiary of a mutual insurance holding company organized under the
laws of such other state, then, in connection with the transfer of the domicile of
such insurer, upon approval of the director of a plan of merger and transfer,
the foreign mutual insurance holding company may form a mutual insurance
holding company under this section, and the foreign mutual insurance holding
company may merge into such domestic mutual insurance holding company
simultaneously with the transfer of domicile of the insurer to this state. Until
the merger takes effect, the foreign mutual insurance holding company shall be
the sole member of the domestic mutual insurance holding company. When the
merger takes effect, the separate existence of the foreign mutual insurance
holding company shall cease, the domestic mutual insurance holding company
shall survive and have all the assets and liabilities formerly held by the foreign
mutual insurance holding company, all of the members of the foreign mutual
insurance holding company shall become members of the domestic mutual
insurance holding company, policyholders of the insurer shall be members of
the domestic mutual insurance holding company, and their voting rights shall
be determined in accordance with the articles of incorporation and bylaws of
the domestic mutual insurance holding company. After the transfer and merger
take effect, for purposes of the Mutual Insurance Holding Company Act, the
insurer shall be deemed to be a reorganized stock insurer. If the foreign mutual
insurance holding company owns a majority of the voting stock of a stock
holding company organized under the laws of another state that in turn owns
all of the voting stock of the insurer, then the plan of merger and transfer may
provide that the stock holding company shall continue as a corporation orga-
nized under the laws of the other state.

(6)(a) A mutual insurance holding company or any intermediate stock holding
company formed under the Mutual Insurance Holding Company Act shall not
be authorized to transact the business of insurance.

(b) A mutual insurance holding company formed under the act shall not issue
stock.

(c) The director shall have jurisdiction over a mutual insurance holding
company and any intermediate stock holding company to ensure that policy-
holder interests are protected.

(d) A mutual insurance holding company and any intermediate stock holding
company shall be treated as domestic insurers subject to the Insurers Demutu-

1147 2010 Cumulative Supplement



§ 44-6125 INSURANCE

alization Act, the Nebraska Insurers Supervision, Rehabilitation, and Liqui-
dation Act, Chapter 44, article 2, and section 44-301, except that a foreign
intermediate stock holding company shall not be subject to Chapter 44, article
2, and section 44-301.

(e) Except with the approval of the director, the aggregate pledges and
encumbrances of a mutual insurance holding company’s assets shall not affect
more than forty-nine percent of the mutual insurance holding company’s stock
in an intermediate stock holding company or a reorganized stock insurer.

(f) At least fifty percent of the net worth of a mutual insurance holding
company, as determined by generally accepted accounting practices, shall be
invested in insurers or any other subsidiaries or investments authorized by the
Insurance Holding Company System Act.

(g) If any proceeding under the Nebraska Insurers Supervision, Rehabilita-
tion, and Liquidation Act is brought against a reorganized stock insurer, the
mutual insurance holding company and intermediate stock holding company
shall become parties to the proceedings. All of the assets of the mutual
insurance holding company are deemed assets of the estate of the reorganized
stock insurer to the extent necessary to satisfy policy claims against the
reorganized stock insurer.

(h) No distribution to members of a mutual insurance holding company may
occur without prior written approval of the director and only upon the
director’s satisfaction that such distribution is fair and equitable to policyhold-
ers as members of the mutual insurance holding company.

(i) No solicitation for the sale of the stock of an intermediate stock holding
company or a reorganized stock insurer may be made without the director’s
prior written approval.

(j) A mutual insurance holding company or an intermediate stock holding
company shall not voluntarily dissolve without the approval of the director.

Source: Laws 1997, LB 740, § 4; Laws 2004, LB 1047, § 20; Laws 2005,
LB 119, § 23.

Cross References

Insurance Holding Company System Act, see section 44-2120.
Insurers Demutualization Act, see section 44-6101.
Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act, see section 44-4862.

44-6143 Expansion of business; activities authorized; requirements.

(1) A mutual insurance holding company or an intermediate stock holding
company may engage in actions and activities related to expanding the business
of any company into other insurance, insurance-related, and financial services
businesses. Any such expansion may be accomplished through acquisition,
merger, consolidation, strategic alliance, joint venture, or other business combi-
nation. A mutual insurance holding company may:

(a) Merge or consolidate with, or acquire the assets of, a mutual insurance
holding company formed under the laws of the State of Nebraska or any similar
entity or organization formed under the laws of any other state;

(b) Either alone or together with one or more intermediate stock holding
companies, or other subsidiaries, directly or indirectly acquire the stock of a
stock insurance company or a mutual insurance company that reorganizes as a
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mutual insurance holding company under the laws of the State of Nebraska or
the laws of its state of organization;

(c) Together with one or more of its stock insurance company subsidiaries,
acquire the assets of a stock insurance company or a mutual insurance
company;

(d) Acquire a stock insurance company through the merger of such stock
insurance subsidiary with a stock insurance company or intermediate stock
insurance company subsidiary of the mutual insurance holding company; or

(e) Acquire the stock or assets of any other person to the same extent as
would be permitted for a mutual insurance company.

(2) A plan and agreement for merger or consolidation in accordance with
subsection (1) of this section shall be submitted to and approved by two-thirds
of the members of each domestic mutual insurance holding company or mutual
insurance company involved in the merger or consolidation who vote either in
person or by proxy thereon at meetings called for such purposes pursuant to
such reasonable notice and procedure as has been approved by the director.

(3) No such merger or consolidation shall be effectuated unless in advance
thereof the plan and agreement therefor have been filed with the director and
approved by the director.

(4) All of the initial shares of the capital stock of the reorganized stock
insurer shall be issued either to the mutual insurance holding company or to an
intermediate stock holding company that is a subsidiary of the mutual insur-
ance holding company. The membership interests of the policyholders of the
reorganized stock insurer shall become membership interests in the mutual
insurance holding company in accordance with the plan and agreement of
merger or consolidation. Policyholders of the reorganized stock insurer shall be
members of the mutual insurance holding company in accordance with the
plan and agreement of merger or consolidation and the articles of incorpo-
ration and bylaws of the mutual insurance holding company. The mutual
insurance holding company shall at all times directly or indirectly own a
majority of the voting shares of the capital stock of any reorganized stock
insurer.

Source: Laws 2005, LB 119, § 24.

ARTICLE 64

UNINSURED AND UNDERINSURED MOTORIST
INSURANCE COVERAGE

Section
44-6413. Uninsured and underinsured motorist coverages; exceptions; exclusions; re-
quirements; rules and regulations.

44-6413 Uninsured and underinsured motorist coverages; exceptions; exclu-
sions; requirements; rules and regulations.

(1) The uninsured and underinsured motorist coverages provided in the
Uninsured and Underinsured Motorist Insurance Coverage Act shall not apply
to:

(a) Bodily injury, sickness, disease, or death of the insured with respect to
which the insured or his or her representative makes, without the written
consent of the insurer, any settlement with or obtains any judgment against any
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person who may be legally liable for any injuries if such settlement adversely
affects the rights of the insurer, except that this subdivision shall not apply to
underinsured motorist coverage when the insured has given notice to the
insurer, in compliance with subsection (2) of section 44-6412, and the insurer
has failed to make the required payment to protect its right of subrogation;

(b) Bodily injury, sickness, disease, or death of an insured while occupying a
vehicle owned by, but not insured by, the named insured or a spouse or relative
residing with the named insured;

(c) Bodily injury, sickness, disease, or death of an insured while occupying an
owned vehicle which is used as a public or livery conveyance and which is not
insured as such;

(d) Bodily injury, sickness, disease, or death of an insured through being
struck by a vehicle owned by the named insured or a spouse or relative residing
with the named insured; and

(e) Bodily injury, sickness, disease, or death of the insured with respect to
which the applicable statute of limitations has expired on the insured’s claim
against the uninsured or underinsured motorist.

(2) Insurers providing motor vehicle liability insurance coverage on an excess
or umbrella basis or incidental to some other basic coverage shall not be
required to offer, provide, or make available coverage conforming to the
Uninsured and Underinsured Motorist Insurance Coverage Act.

(3) An insurer may make underinsured motorist coverage a part of uninsured
motorist coverage.

(4) Nothing in the Uninsured and Underinsured Motorist Insurance Coverage
Act shall be construed to prevent an insurer from offering, making available, or
providing coverage under terms and conditions more favorable to its insured or
in limits higher than are required by the act.

(5) No policy subject to the Uninsured and Underinsured Motorist Insurance
Coverage Act shall define insured, for purposes of the uninsured and underin-
sured coverages provided in the act, so as to exclude any person occupying the
insured motor vehicle with the express or implied permission of an insured.

(6) The Director of Insurance shall adopt and promulgate rules and regula-
tions as are necessary to provide that the language relating to coverages
described in the Uninsured and Underinsured Motorist Insurance Coverage Act
is not unfair, inequitable, misleading, or deceptive and does not encourage
misrepresentation of the coverage.

Source: Laws 1986, LB 573, § 12; R.S.1943, (1988), § 60-582; Laws 1994,
LB 1074, § 13; Laws 2009, LB152, § 1.

ARTICLE 65
INTERSTATE INSURANCE RECEIVERSHIP COMPACT

Section
44-6501. Repealed. Laws 2006, LB 875, § 24.
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44-6501 Repealed. Laws 2006, LB 875, § 24.

ARTICLE 66
INSURANCE FRAUD

Section
44-6603. Terms, defined.
44-6604. Fraudulent insurance acts; enumerated.

44-6603 Terms, defined.

For purposes of the Insurance Fraud Act:

(1) Department means the Department of Insurance;
(2) Director means the Director of Insurance;

(3) Insurer means any person or entity transacting insurance as defined in
section 44-102 with or without a certificate of authority issued by the director.
Insurer also means health maintenance organizations, legal service insurance
corporations, prepaid limited health service organizations, dental and other
similar health service plans, discount medical plan organizations, and entities
licensed pursuant to the Intergovernmental Risk Management Act and the
Comprehensive Health Insurance Pool Act. Insurer also means an employer
who is approved by the Nebraska Workers’ Compensation Court as a self-
insurer; and

(4) Statement includes, but is not limited to, any notice, statement, proof of
loss, bill of lading, receipt for payment, invoice, account, estimate of property
damages, bill for services, diagnosis, prescription, hospital or medical records,
X-rays, test result, or other evidence of loss, injury, or expense, whether oral,
written, or computer-generated.

Source: Laws 1995, LB 385, § 3; Laws 1997, LB 272, § 2; Laws 2002, LB
547, § 2; Laws 2008, LB&55, § 31.

Cross References

Comprehensive Health Insurance Pool Act, see section 44-4201.
Intergoverr al Risk M Act, see section 44-4301.

44-6604 Fraudulent insurance acts; enumerated.

For purposes of the Insurance Fraud Act, a person or entity commits a
fraudulent insurance act if he or she:

(1) Knowingly and with intent to defraud or deceive presents, causes to be
presented, or prepares with knowledge or belief that it will be presented to or
by an insurer, or any agent of an insurer, any statement as part of, in support
of, or in denial of a claim for payment or other benefit from an insurer or
pursuant to an insurance policy knowing that the statement contains any false,
incomplete, or misleading information concerning any fact or thing material to
a claim;

(2) Assists, abets, solicits, or conspires with another to prepare or make any
statement that is intended to be presented to or by an insurer or person in
connection with or in support of any claim for payment or other benefit from
an insurer or pursuant to an insurance policy knowing that the statement
contains any false, incomplete, or misleading information concerning any fact
or thing material to the claim;
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(3) Makes any false or fraudulent representations as to the death or disability
of a policy or certificate holder or a covered person in any statement or
certificate for the purpose of fraudulently obtaining money or benefit from an
insurer;

(4) Knowingly and willfully transacts any contract, agreement, or instrument
which violates this section;

(5) Receives money for the purpose of purchasing insurance and converts the
money to the person’s own benefit;

(6) Willfully embezzles, abstracts, purloins, misappropriates, or converts
money, funds, premiums, credits, or other property of an insurer or person
engaged in the business of insurance;

(7) Knowingly and with intent to defraud or deceive issues or possesses fake
or counterfeit insurance policies, certificates of insurance, insurance identifica-
tion cards, or insurance binders;

(8) Knowingly and with intent to defraud or deceive makes any false entry of
a material fact in or pertaining to any document or statement filed with or
required by the department;

(9) Knowingly and with intent to defraud or deceive removes, conceals,
alters, diverts, or destroys assets or records of an insurer or person engaged in
the business of insurance or attempts to remove, conceal, alter, divert, or
destroy assets or records of an insurer or person engaged in the business of
insurance;

(10) Knowingly and with the intent to defraud or deceive provides false,
incomplete, or misleading information to an insurer concerning the number,
location, or classification of employees for the purpose of lessening or reducing
the premium otherwise chargeable for workers’ compensation insurance cover-
age;

(11) Willfully operates as or aids and abets another operating as a discount
medical plan organization in violation of subsection (1) of section 44-8306; or

(12) Willfully collects fees for purported membership in a discount medical
plan but purposefully fails to provide the promised benefits.

Source: Laws 1995, LB 385, § 4; Laws 1997, LB 272, § 3; Laws 2002, LB

547, § 3; Laws 2008, LB855, § 32; Laws 2009, LB208, § 2.

ARTICLE 70
HEALTH CARE PROFESSIONAL CREDENTIALING VERIFICATION ACT

Section
44-7006. Health carrier; credentialing verification duties.

44-7006 Health carrier; credentialing verification duties.

(1) A health carrier shall:

(a) Establish written policies and procedures for credentialing verification of
all health care professionals with whom the health carrier contracts and apply
these standards consistently;

(b) Verify the credentials of a health care professional before entering into a
contract with that health care professional. The medical director of the health
carrier or other designated health care professional shall have responsibility
for, and shall participate in, credentialing verification;
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(c) Establish a credentialing verification committee consisting of licensed
physicians and other health care professionals to review credentialing verifica-
tion information and supporting documents and make decisions regarding
credentialing verification;

(d) Make available for review by the applying health care professional upon
written request all application and credentialing verification policies and proce-
dures;

(e) Retain all records and documents relating to a health care professional’s
credentialing verification process for at least five years; and

(f) Keep confidential all information obtained in the credentialing verification
process except as otherwise provided by law.

(2) Nothing in the Health Care Professional Credentialing Verification Act
shall be construed to require a health carrier to select a provider as a
participating provider solely because the provider meets the health carrier’s
credentialing verification standards or to prevent a health carrier from utilizing
separate or additional criteria in selecting the health care professionals with
whom it contracts.

(3) The policies and procedures for credentialing verification shall be avail-
able for review by the director, and, in the case of a health maintenance
organization, shall also be available for review by the chief medical officer, if
one is appointed pursuant to section 81-3115, and if not, then the Director of
Public Health.

Source: Laws 1998, LB 1162, § 31; Laws 2007, LB296, § 198.

ARTICLE 71
MANAGED CARE PLAN NETWORK ADEQUACY ACT

Section
44-7107. Intermediaries.

44-7107 Intermediaries.

(1) A contract between a health carrier and an intermediary shall satisfy all
the requirements contained in this section.

(2)(a) Intermediaries and participating providers with whom they contract
shall comply with all the applicable requirements of section 44-7106.

(b) A health carrier’s statutory responsibility to monitor the offering of
covered benefits to covered persons shall not be delegated or assigned to the
intermediary.

(c) A health carrier shall have the right to approve or disapprove partic-
ipation status of a subcontracted provider in its own or a contracted network
for the purpose of delivering covered benefits to the health carrier’s covered
persons.

(d) A health carrier shall maintain copies of all intermediary health care
subcontracts at its principal place of business in the state, or ensure that it has
access to all intermediary subcontracts, including the right to make copies to
facilitate regulatory review, upon twenty days’ prior written notice from the
health carrier. A health carrier may meet the requirements of this subdivision
by maintaining a copy of the intermediary health care subcontract forms used
by its intermediaries, and if the health carrier does so, the health carrier shall
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also maintain a copy of any portion of an intermediary health care subcontract
which substantially differs from the intermediary health care subcontract form
in subject areas other than reimbursement.

(e) If applicable, an intermediary shall transmit utilization documentation
and claims paid documentation to the health carrier. The health carrier shall
monitor the timeliness and appropriateness of payments made to providers and
health care services received by covered persons.

(f) If applicable, an intermediary shall maintain the books, records, financial
information, and documentation of health care services provided to covered
persons at its principal place of business in the state and preserve them for five
years in a manner that facilitates regulatory review.

(g) An intermediary shall allow the director and a health maintenance
organization shall allow the director and the Department of Health and Human
Services access to the intermediary’s books, records, financial information, and
any documentation of health care services provided to covered persons, as
necessary to determine compliance with the Managed Care Plan Network
Adequacy Act.

(h) A health carrier shall have the right, in the event of the intermediary’s
insolvency, to require the assignment to the health carrier of the provisions of a
provider’s contract addressing the provider’s obligation to furnish covered
services.

Source: Laws 1998, LB 1162, § 45; Laws 2007, LB296, § 199.

ARTICLE 72
QUALITY ASSESSMENT AND IMPROVEMENT ACT

Section
44-7206. Quality assessment; infrastructure and disclosure systems.

44-7206 Quality assessment; infrastructure and disclosure systems.

A health carrier that provides managed care plans shall develop and maintain
the infrastructure and disclosure systems necessary to measure the quality of
health care services provided to covered persons on a regular basis and
appropriate to the types of managed care plans offered by the health carrier. A
health carrier shall:

(1) Establish a system designed to assess the quality of health care provided
to covered persons and appropriate to the types of managed care plans offered
by the health carrier. The system shall include systematic collection, analysis,
and reporting of relevant data in accordance with statutory and regulatory
requirements;

(2) Communicate findings in a timely manner to applicable regulatory agen-
cies, providers, and consumers as provided in section 44-7209;

(3) Report to the appropriate licensing authority any persistent pattern of
problematic care provided by a provider that is sufficient to cause the health
carrier to terminate or suspend contractual arrangements with the provider. A
health carrier acting in good faith shall be granted immunity from any cause of
action under state law in making the report; and

(4) Develop a written description of the quality assessment program available
for review by the director, which shall include a signed certification by a
corporate officer of the health carrier that the filing meets the requirements of
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the Quality Assessment and Improvement Act. The written description of the
quality assessment program of a health maintenance organization shall also be
available for review by the Department of Health and Human Services.

Source: Laws 1998, LB 1162, § 56; Laws 2007, LB296, § 200.

ARTICLE 73
HEALTH CARRIER GRIEVANCE PROCEDURE ACT

Section
44-7306. Grievance register.

44-7306 Grievance register.

(1) A health carrier shall maintain in a grievance register written records to
document all grievances received during a calendar year. A request for a first-
level review of an adverse determination shall be processed in compliance with
section 44-7308 but not considered a grievance for purposes of the grievance
register unless such request includes a written grievance. A request for a
second-level review of an adverse determination shall be considered a griev-
ance for purposes of the grievance register. For each grievance required to be
recorded in the grievance register, the grievance register shall contain, at a
minimum, the following information:

(a) A general description of the reason for the grievance;

(b) Date received;

(c) Date of each review or hearing;

(d) Resolution at each level of the grievance;

(e) Date of resolution at each level; and

(f) Name of the covered person for whom the grievance was filed.

(2) The grievance register shall be maintained in a manner that is reasonably
clear and accessible to the director. A grievance register maintained by a health
maintenance organization shall also be accessible to the Department of Health
and Human Services.

(3) A health carrier shall retain the grievance register compiled for a calendar
year for the longer of three years or until the director has adopted a final report
of an examination that contains a review of the grievance register for that
calendar year.

Source: Laws 1998, LB 1162, § 71; Laws 2007, LB296, § 201.

ARTICLE 75
PROPERTY AND CASUALTY INSURANCE RATE AND FORM ACT

Section
44-7504. Terms, defined.
44-7506. Rating systems and prospective loss costs; filing required.

44-7508.01. Policy forms and related rules of attachment; filing; contents; failure to
file; effect.
44-7508.02. Policy forms; filing; director; powers and duties.

44-7509. Premium adjustments.

44-7511. Rating systems; filing requirements for lines subject to prior approval;
hearings.

44-7513. Policy form filings.

44-7515. Exemption from the requirement for insurers to use filed rates and policy

forms for certain commercial policyholders; eligibility for professional
employer organizations.
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44-7504 Terms, defined.
For purposes of the Property and Casualty Insurance Rate and Form Act:

(1) Advisory organization means any entity, including its affiliates or subsid-
iaries, which (a) has majority ownership or control by two or more insurers and
assists two or more insurers in activities related to ratemaking, the promul-
gation of policy forms, or related matters or (b) makes the same prospective
loss cost or policy form filings on behalf of or to be available for two or more
insurers. For purposes of this subdivision, a group of insurers under common
ownership or control shall be considered a single insurer. Advisory organiza-
tion does not include joint reinsurance pools, joint underwriting pools, or
insurers engaged in joint underwriting;

(2) Classification means the process of grouping insureds with similar loss or
expense characteristics so that differences in losses and expenses may be
recognized,;

(3) Client means client as defined in section 48-2702;
(4) Director means the Director of Insurance;

(5) Exempt commercial policyholder means an entity to which specific
aspects of rate or policy form regulation do not apply or have been relaxed in
accordance with rules and regulations adopted and promulgated pursuant to
section 44-7515;

(6) Expense means that portion of a rate attributable to acquisition, field
supervision, collection expense, general expense, taxes, licenses, and fees.
Expense does not include loss adjustment expense;

(7) Experience rating plan means a rating formula and related procedures
that use past loss experience of an individual policyholder to forecast future
losses by measuring the policyholder’s loss experience against the expected
losses for policyholders in that classification to produce a prospective premium
credit, debit, or unity modification;

(8) Joint reinsurance pool means an ongoing voluntary arrangement pursuant
to which two or more insurers participate in the reinsurance of risks written by
one or more member insurers and reinsured by one or more other member
insurers. For purposes of this subdivision, a group of insurers under common
ownership or control shall be considered a single insurer. A joint reinsurance
pool may operate through an association, syndicate, or other arrangement;

(9) Joint underwriting means a voluntary arrangement established on an
individual risk basis by which two or more insurers jointly contract to provide
coverage for an insured. For purposes of this subdivision, a group of insurers
under common ownership or control shall be considered a single insurer. Joint
underwriting does not include any arrangement by which the participants are
reinsuring the direct obligation of another risk-assuming entity;

(10) Joint underwriting pool means an ongoing voluntary arrangement pursu-
ant to which two or more insurers participate in the sharing of risks written as
their direct obligations according to a predetermined basis and the insurance
remains the direct obligation of the pool participants. For purposes of this
subdivision, a group of insurers under common ownership or control shall be
considered a single insurer. A joint underwriting pool may operate through an
association, syndicate, or other arrangement;
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(11) Loss adjustment expense means the expense incurred by an insurer in
the course of settling claims;

(12) Master policy means master policy as defined in section 48-2702;

(13) Multiple coordinated policy means multiple coordinated policy as de-
fined in section 48-2702;

(14) Policy form means all policies, certificates, or other contracts providing
insurance coverage. Policy form includes bonds and includes riders, endorse-
ments, or other amendments to the policy form;

(15) Premium means the cost of insurance to the policyholder after all audit
adjustments have been made and any dividends payable have been subtracted;

(16) Professional employer organization means professional employer organi-
zation as defined in section 48-2702;

(17) Prospective loss cost means that portion of a rate intended to provide for
expected losses and loss adjustment expenses. Prospective loss costs may
provide for anticipated special assessments. Prospective loss costs do not
include provisions for profits, dividends, or expenses other than loss adjustment
expenses;

(18) Rating system means the information needed to determine the applicable
rate or premium including rates, any manual or plan of rates, classifications,
rating schedules, minimum premiums, policy fees, payment plans, rating plans
or rules, anniversary rating date rules, and other similar information. Rating
system does not include dividend rating plans or other provisions for the
possible payment of dividends if such dividends are declared by the insurer’s
board of directors and are not guaranteed;

(19) Special assessments means guaranty fund assessments made pursuant to
section 44-2407, Workers’ Compensation Trust Fund assessments made pursu-
ant to section 48-162.02, residual market assessments made pursuant to section
44-3,158 or 44-7528, and similar assessments. Special assessments are not
expenses or losses;

(20) Statistical agent means an entity that, for the purpose of fulfilling the
statistical reporting obligations of two or more insurers under the act, collects
or compiles statistics from two or more insurers or provides reports developed
from these statistics to the director. For purposes of this subdivision, a group of
insurers under common ownership or control shall be considered a single
insurer; and

(21) Supporting information means the experience and judgment of the filer
and the experience or data of other insurers or advisory organizations relied
upon by the filer, the interpretation of any other data relied upon by the filer,
descriptions of methods used in developing a rating system, and any other
information required by the director to be filed.

Source: Laws 2000, LB 1119, § 4; Laws 2001, LB 4, § 1; Laws 2007,
LB117, § 25; Laws 2010, LB579, § 12.
Operative date July 15, 2010.

44-7506 Rating systems and prospective loss costs; filing required.

(1) All rating systems and prospective loss costs shall be filed with the
director in accordance with section 44-7508, except that filings for the follow-
ing shall be filed in accordance with sections 44-7510 and 44-7511:
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(a) Filings made by advisory organizations;
(b) Medical professional liability insurance;

(c) Insurance in noncompetitive markets as determined pursuant to section
44-7507;

(d) Liability and physical damage coverages relating to the rental of private
passenger automobiles on a nonfleet basis;

(e) Insurance written by joint underwriting pools or joint reinsurance pools;
(f) Insurance written in an assigned risk plan; and

(g) Insurance covering risks of a personal nature written for business entities
if the costs for the insurance are charged to individuals. This does not include
coverage provided without a separate charge by business entities for their
customers.

(2)(a) If the director, after notice and hearing in accordance with the
Administrative Procedure Act, finds that an insurer has made filings pursuant
to section 44-7508 that have failed to meet the filing standards contained in that
section with such frequency as to indicate a general business practice that
disregards the requirements of that section, the director shall order that the
insurer’s filings be made subject to the requirements of sections 44-7510 and
44-7511.

(b) Upon application by an insurer affected by an order issued pursuant to
subdivision (2)(a) of this section, demonstrating that its filings made subsequent
to the order have been in compliance with section 44-7508 without the need for
the director to request that the original filings be amended, the director shall
vacate such order. The director shall consider any such application within
thirty days after its receipt for any order that has been in effect for more than
nine months since its inception or since it was last reviewed by the director
pursuant to an application by the insurer.

(c) For insurers whose rating system filings that would otherwise be subject
to this section have been made subject to the prior approval requirements of
section 44-7511 through the application of this subsection, the percentage
rating flexibilities provided in section 44-7509 shall apply to such rating system
filings made by such insurers once the rating system filing has been approved
pursuant to section 44-7511.

Source: Laws 2000, LB 1119, § 6; Laws 2005, LB 119, § 25.

Cross References

Administrative Procedure Act, see section 84-920.

44-7508.01 Policy forms and related rules of attachment; filing; contents;
failure to file; effect.

(1) All policy forms and related rules of attachment shall be filed with the
director in accordance with section 44-7508.02, except that an insurer may at
its option file policy forms and related rules of attachment in accordance with
section 44-7513 and filings for the following shall be filed in accordance with
section 44-7513:

(a) Filings made by advisory organizations;
(b) Workers’ compensation and employers liability insurance;
(c) Excess workers’ compensation and employers liability insurance;
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(d) Medical professional liability insurance;

(e) Insurance in noncompetitive markets as determined pursuant to section
44-7507;

(f) Liability and physical damage coverages relating to the rental of private
passenger automobiles on a nonfleet basis;

(g) Insurance written by joint underwriting pools or joint reinsurance pools;
(h) Insurance written in an assigned risk plan; and

(i) Insurance covering risks of a personal nature written for business entities
if the costs for the insurance are charged to individuals. This does not include
coverage provided without a separate charge by business entities for their
customers.

(2)(a) If the director, after notice and hearing in accordance with the
Administrative Procedure Act, finds that an insurer has made filings pursuant
to section 44-7508.02 that have failed to meet the filing standards contained in
such section with such frequency as to indicate a general business practice that
disregards the requirements of such section or finds that the insurer committed
one or more egregious acts relating to the filing standards, the director shall
order that the insurer’s filings be made subject to the requirements of section
44-7513.

(b) Upon application by an insurer affected by an order issued pursuant to
subdivision (2)(a) of this section demonstrating that its filings made subsequent
to the order have been in compliance with section 44-7508.02 without the need
for the director to request that the original filings be amended, the director may
vacate such order. The director shall consider any such application within
thirty days after its receipt for any order that has been in effect for more than
nine months since its inception or since it was last reviewed by the director
pursuant to an application by the insurer.

Source: Laws 2003, LB 216, § 19; Laws 2005, LB 119, § 26.

Cross References

Administrative Procedure Act, see section 84-920.

44-7508.02 Policy forms; filing; director; powers and duties.

(1) For policy forms to which this section applies as provided in section
44-7508.01, each insurer shall file with the director every policy form and
related attachment rule and every modification thereof which it proposes to
use. For policy forms to which this section applies, no insurer shall issue a
contract or policy except in accordance with the filings that are in effect for
such insurer as provided in the Property and Casualty Insurance Rate and
Form Act except as provided in subsection (10) or (11) of this section or as
provided by rules and regulations adopted and promulgated pursuant to section
44-7514 or 44-7515.

(2) Every filing shall state its effective date, which shall not be prior to the
date that the director receives such filing.

(3) Every policy form filing shall explain the intended use of such policy
forms. Filings shall include a list of policy forms that will be replaced when the
approval of a filing will result in the replacement of previously approved policy
forms. In addition, insurers shall maintain listings of policy forms that have
been filed so that such listings can be provided upon request.
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(4) The director shall acknowledge receipt of a policy form filing as soon as
practical. A review of the filing by the director is not required to issue this
acknowledgment, and acknowledgment shall not constitute an approval by the
director.

(5) The director may review a policy form filing at any time after it has been
made. The director shall review a policy form filing for insurance covering risks
of a personal nature, including insurance for homeowners, tenants, private
passenger nonfleet automobiles, mobile homes, and other property and casualty
insurance for personal, family, or household needs, within thirty days after the
filing has been made. Following such review, the director shall disapprove a
filing that contains provisions, exceptions, or conditions that: (a) Are unjust,
unfair, ambiguous, inconsistent, inequitable, misleading, deceptive, or contrary
to public policy; (b) are written so as to encourage the misrepresentation of]
coverage; (c) fail to reasonably provide the general coverage for policies of that
type; (d) fail to comply with the provisions or the intent of the laws of this state;
or (e) would provide coverage contrary to the public interest.

(6) If, within thirty days after its receipt, the director disapproves a filing that
requires disapproval pursuant to subsection (5) of this section, then a written
disapproval notice shall be sent to the insurer. The disapproval notice shall
specify in what respects the filing fails to meet these requirements. Upon
receipt of the notice of disapproval, the insurer shall cease use of the filing as
soon as practical but may use the form for policies that have already been
issued or when pending coverage proposals are outstanding.

(7) If, within thirty days after its receipt, the director requests additional
information to complete review of a policy form filing, the thirty-day review
period allowed in subsection (6) of this section shall commence on the date
such information is received by the director. If a filer fails to furnish the
required information within ninety days, the director may disapprove the filing
based on the insurer’s failure to provide the requested information. Disapproval
shall be by written notice sent to the insurer ordering discontinuance of the
filing within thirty days after the date of notice.

(8) An insurer whose filing is disapproved pursuant to subsection (6) of this
section may, within thirty days after receipt of a disapproval notice, request a
hearing in accordance with section 44-7532.

(9) An insurer may authorize the director to accept policy form filings made
on its behalf by an advisory organization.

(10)(a) Subject to the requirements of this subsection, policy forms unique in
character and designed for and used with regard to an individual risk under
common ownership subject to the rate filing provisions of section 44-7508 shall
be exempt from subsection (1) of this section.

(b) At the earliest practical opportunity, but no later than thirty days after the
effective date of the policy using unfiled provisions, the insurer shall provide
the prospective insured with a written listing of the policy forms that have not
been filed with the director. This requirement does not apply to renewals using
the same unfiled policy forms.

(c) A policy form that has been used in this state or elsewhere by the insurer
for another risk shall not be subject to the exemption provided by this subsec-
tion, except that an insurer may use a policy form previously developed for a
single risk for a second risk if the policy form is filed within sixty days after its
second usage.
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(d) The exemption provided by this subsection shall not apply to policy forms
that, prior to their use by the insurer, had been filed by an advisory organiza-
tion in this state or had been filed by the insurer in any jurisdiction, regardless
of whether approval was received.

(e) The director may by rule and regulation or by order make specific
restrictions relating to the exemption provided by this subsection and may
require the informational filing of policy forms subject to such exemption
within a reasonable time after their use. Any such informational filings specifi-
cally relating to individual risks shall be confidential and may not be made
public by the director except as may be compiled in summaries of such activity.

(11) The director may by rule and regulation suspend or modify the filing
requirements of this section as to any type of insurance or class of risk for
which policy forms cannot practicably be filed before they are used. The
director may examine insurers as is necessary to ascertain whether any policy
forms affected by such rules and regulations meet the standards contained in
the Property and Casualty Insurance Rate and Form Act.

(12) If, at any time after the expiration of the review period provided by
subsection (6) of this section or any extension thereof, the director finds that a
policy form, attachment rule, or modification thereof does not meet or no
longer meets the requirements of subsection (5) of this section, the director
shall hold a hearing in accordance with section 44-7532.

(13) Any insured aggrieved with respect to any policy form filing subject to
this section may make written application to the director for a hearing on such
filing. The hearing application shall specify the grounds to be relied upon by the
applicant. If the director finds that the hearing application is made in good
faith, that a remedy would be available if the grounds are established, or that
such grounds otherwise justify holding a hearing, the director shall hold a
hearing in accordance with section 44-7532.

(14) If, after a hearing held pursuant to subsection (12) or (13) of this section,
the director finds that a filing does not meet the requirements of subsection (5)
of this section, the director shall issue an order stating in what respects such
filing fails to meet the requirements and when, within a reasonable period
thereafter, such policy form or attachment rule shall no longer be used. Copies
of the order shall be sent to the applicant, if applicable, and to every affected
insurer and advisory organization. The order shall not affect any contract or
policy made or issued prior to the expiration of the period set forth in the
order.

Source: Laws 2003, LB 216, § 21; Laws 2005, LB 119, § 27; Laws 2008,
LB855, § 49.

44-7509 Premium adjustments.

(1) For medical professional liability insurance and for insurance subject to
section 44-7508, insurers may increase or decrease premiums on an individual
risk basis up to forty percent based on any factor except:

(a) The rate adjustment cannot be based upon the race, creed, national origin,
or religion of the insured;

(b) The rate adjustment cannot violate the Unfair Discrimination Against
Subjects of Abuse in Insurance Act; and
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(c) The rate adjustment cannot apply to (i) insurance covering risks of a
personal nature, including insurance for homeowners, tenants, private passen-
ger nonfleet automobiles, mobile homes, and other property and casualty
insurance for personal, family, or household needs or (ii) insurance covering
farms and ranches, including crop insurance.

(2) If the director finds after a hearing that (a) the utilization of this section
by the insurance industry has produced a significant number of rate modifica-
tions at or near the upper limit and at the lower limit of the allowable range of]
modification and (b) the modifiers at and near the upper and lower limits of the
allowable range of modification appear to be predominantly correlated with
individual risk factors that relate to expected losses and expenses, the director
may, by rules and regulations, broaden the range of plus or minus forty percent
for any line or type of insurance subject to section 44-7508.

(3) If the director finds after a hearing that modifiers at or near the upper or
lower limits of the allowable range of modification are not predominantly
correlated with individual risk factors that relate to expected losses and
expenses, the director may, by rules and regulations, reduce the range of plus
or minus forty percent for any line or type of insurance subject to section
44-7508, but such reduction shall not be to less than plus or minus twenty-five
percent.

Source: Laws 2000, LB 1119, § 9; Laws 2002, LB 1139, § 50; Laws 2005,
LB 119, § 28.

Cross References

Unfair Discrimination Against Subjects of Abuse in Insurance Act, see section 44-7401.

44-7511 Rating systems; filing requirements for lines subject to prior ap-
proval; hearings.

(1) Each insurer to which this section applies as provided in section 44-7506
shall file with the director every rating system and every modification of such
rating system that it proposes to use. No insurer shall issue a contract or policy
except in accordance with the filings that are in effect for such insurer as
provided in the Property and Casualty Insurance Rate and Form Act, except:

(a) As provided in subsections (6) and (7) of this section;

(b) As provided by rules and regulations adopted and promulgated pursuant
to section 44-7515; or

(c) For types of inland marine risks that have, by custom of the industry, not
been written according to manual rates or rating plans. For types of inland
marine risks for which the custom of the industry has not been established, the
director shall consider the similarity of the new insurance to existing types of
insurance and classes of risk and whether it would be reasonably practical to
create and file rating systems prior to use.

(2) Every filing shall state its proposed effective date, which shall not be prior
to the date that the director receives the filing. Instead of a specific date, a
filing may indicate that it will be effective a reasonable specified period of time
after approval or that the insurer will notify the director of the effective date
within ninety days after approval.

(3) Every filing shall provide an objective description of the risks and the
coverages to which the rating system will apply. If the insurer has another
rating system on file or pending that applies to some or all of these same risks,
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the filing shall disclose this and shall objectively identify those risks to which
each rating system will apply. Filings shall include a list of manual pages and
other rating system elements that will be replaced when the approval of a filing
will result in the replacement or alteration of previously approved rating
systems. In addition, insurers shall maintain listings of manual pages and other
rating system elements that have been approved by the director so that such
listings can be provided upon request.

(4) Each insurer shall file or incorporate by reference to material filed with
the director all supporting information relating to a rating system. If a filing is
not accompanied by such information or if additional information is required to
complete review of the filing, the director may require the filer to furnish the
information, and in that event the review period in subsection (10) of this
section shall commence on the date such information is received by the
director. If a filer fails to furnish the required information within ninety days,
the director may, by written notice sent to the insurer, deem the filing as
withdrawn and not available for use.

(5) An insurer may authorize the director to accept rating system filings and
prospective loss cost filings made on its behalf by an advisory organization. The
insurer shall file additional information as is necessary to complete its rating
systems on file with the director.

(6)(a) Except as otherwise provided in subdivision (6)(b) of this section for
medical professional liability insurance, a rate or premium in excess of that
provided by a filing otherwise applicable may be used on any specific risk upon
the prior written application of the insured that describes the insured’s unusual
or extrahazardous exposures that are not otherwise contemplated by the rates
on file for that class of risk, filed with and approved by the director.

(b) For medical professional liability insurance, a rate or premium in excess
of that provided by a filing otherwise applicable may be used for any specific
medical professional upon the prior written consent of the medical professional
that describes its unusual or extrahazardous exposures that are not otherwise
contemplated by the rates on file for that medical professional’s rate classifica-
tion. Such signed consent shall be filed with the director no later than thirty
days after the effective date of the insurance to which it applies. The director
shall monitor such rate applications to assure compliance with this subdivision.
The director may, after a hearing, require by order that such applications for an
insurer that has demonstrated a pattern of using this rating device for medical
professionals that do not possess unusual or extrahazardous exposures, or that
otherwise fails to comply with this subdivision, shall be subject to prior
approval pursuant to subdivision (6)(a) of this section. Upon application by an
insurer affected by such order, demonstrating that its filings made subsequent
to the order have been in compliance with this subdivision, the director shall
vacate such order. The director shall consider any such application within
thirty days after its receipt for any order that has been in effect for more than
nine months since its inception or since it was last reviewed by the director
pursuant to an application by the insurer.

(7) The director may by rules and regulations or by order suspend or modify
the filing requirements of this section as to any type of insurance or class of risk
for which rating systems cannot practicably be filed before they are used. In
making this finding, the director shall ascertain whether a system of rating
classifications and exposure bases that would equitably reflect the differences in
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expense requirements and expected losses between individual risks has been
developed or appears reasonably capable of being developed. The director may
examine insurers as is necessary to ascertain whether any rating systems
affected by such rules and regulations meet the standards contained in this
section.

(8) No filing or any supporting information provided by an insurer pursuant
to this section shall be open to public inspection pursuant to sections 84-712 to
84-712.09 before the approval or disapproval of the filing unless publicly
disclosed in an open court, open administrative proceeding, or open meeting or
disclosed by the director pursuant to statute. Correspondence specifically
relating to individual risks shall be confidential and may not be made public by
the director except as may be compiled in summaries of such activity.

(9) The director shall review filings as soon as reasonably possible after they
have been made. The director shall disapprove a filing if:

(a) The filing fails to meet the standards contained in section 44-7510;

(b) The insurer has more than one rating system applicable to the line or type
of insurance and the insurer fails to specify objective differences between risks
to determine the risks and the coverages to which the rating system will apply;

(c) The filing proposes to discriminate between risks based on optional
commission differences for agents; or

(d) The filing discriminates between risks based on subjective factors, except
that (i) an experience rating plan may use loss reserves without being consid-
ered as subjective and (ii) a fire insurance rating plan applying to commercial
risks filed for the sole use by an advisory organization may be approved even
though it contains subjective rating factors.

(10) Within thirty days after receipt, the director shall approve a filing that
meets the requirements of the act, except that this review period may be
extended for an additional period not to exceed thirty days if the director gives
written notice within the original review period to the insurer or advisory
organization. A filing shall be deemed to meet the requirements of the act
unless disapproved by the director within the review period or any extension
thereof.

(11) If, within the review period provided by subsection (10) of this section or
any extension thereof, the director finds that a filing does not meet the
requirements of the act, a written disapproval notice shall be sent to the
insurer. Such notice shall specify in what respects the filing fails to meet these
requirements and state that such filing shall not become effective.

(12) Filings shall become effective on their proposed effective date if ap-
proved or deemed approved on or before that date. Filings approved or deemed
approved after their proposed effective dates shall become effective after
notification by the insurer of a revised effective date, which shall not be prior to
the date that the insurer mails the notification to the director. If an insurer fails
to furnish a revised effective date within a reasonable period of time not less
than ninety days, the director may, by written notice sent to the insurer, deem
the filing as withdrawn and not available for use.

(13) An insurer or advisory organization whose filing is disapproved may,
within thirty days after receipt of a disapproval notice, request a hearing in
accordance with section 44-7532.
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(14) If, at any time after approval, the director finds that a rating system or
modification thereof does not meet or no longer meets the requirements of the
act, the director shall hold a hearing in accordance with section 44-7532.

(15) Any insured aggrieved with respect to any filing may make written
application to the director for a hearing on such filing. The hearing application
shall specify the grounds to be relied upon by the applicant. If the director finds
that the hearing application is made in good faith, that a remedy would be
available if the grounds are established, or that such grounds otherwise justify
holding a hearing, the director shall hold a hearing in accordance with section
44-7532.

(16) If, after a hearing initiated pursuant to subsection (14) or (15) of this
section, the director finds that a filing does not meet the requirements of the
act, the director shall issue an order stating in what respects such filing fails to
meet the requirements and when, within a reasonable period thereafter, such
rating system or aspect of a rating system shall no longer be used. Copies of the
order shall be sent to the applicant, if applicable, and to every affected insurer
and advisory organization. The order shall not affect any contract or policy
made or issued prior to the expiration of the period set forth in the order.

Source: Laws 2000, LB 1119, § 11; Laws 2002, LB 1139, § 52; Laws
2005, LB 119, § 29.

44-7513 Policy form filings.

(1) Each insurer to which this section applies as provided in section
44-7508.01 shall file with the director every policy form and related attachment
rule and every modification thereof which it proposes to use. No insurer to
which this section applies shall issue a contract or policy except in accordance
with the filings that are in effect for such insurer as provided in the Property
and Casualty Insurance Rate and Form Act except as provided in subsection (6)
or (7) of this section or as provided by rules and regulations adopted and
promulgated pursuant to section 44-7514 or 44-7515.

(2) Every filing shall state its proposed effective date, which shall not be prior
to the date that the director receives the filing. Instead of a specific date, a
filing may indicate that it will be effective a reasonable specified period of time
after approval or that the insurer will notify the director of the effective date
within ninety days after approval.

(3) Every policy form filing shall explain the intended use of such policy
forms. Filings shall include a list of policy forms that will be replaced when the
approval of a filing will result in the replacement of previously approved policy
forms. In addition, insurers shall maintain listings of policy forms that have
been filed and approved by the director so that such listings can be provided
upon request.

(4) If additional information is needed to complete review of a policy form
filing, the director may require the filer to furnish the information and in that
event the review period in subsection (10) of this section shall commence on the
date such information is received by the director. If a filer fails to furnish the
required information within ninety days, the director may, by written notice
sent to the insurer, deem the filing as withdrawn and not available for use.

(5) An insurer may authorize the director to accept policy form filings made
on its behalf by an advisory organization.
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(6)(a) Subject to the following requirements, policy forms unique in character
and designed for and used with regard to an individual risk under common
ownership subject to the rate filing provisions of section 44-7508 shall be
exempt from the approval requirements contained in subsection (1) of this
section.

(b) At the earliest practical opportunity, but no later than thirty days after the
effective date of the policy using unfiled provisions, the insurer shall provide
the prospective insured with a written listing of the policy forms that have not
been approved by the director and receive written acknowledgment from
prospective insureds for which it ultimately provides coverage. This require-
ment does not apply to renewals using the same unfiled policy forms.

(c) A policy form that has been used in this state or elsewhere by the insurer
for another risk shall not be subject to the exemption provided by this subsec-
tion, except that an insurer may use a policy form previously developed for a
single risk for a second risk if the policy form is filed for approval within sixty
days after its second usage.

(d) The exemption provided by this subsection shall not apply to workers’
compensation or excess workers’ compensation insurance policy forms or to
policy forms that, prior to their use by the insurer, had been filed by an
advisory organization in this state or had been filed by the insurer in any
jurisdiction, regardless of whether approval was received.

(e) The director may by rules and regulations or by order make specific
restrictions relating to the exemption provided by this subsection and may
require the informational filing of policy forms subject to such exemption
within a reasonable time after their use.

(7) The director may by rules and regulations suspend or modify the filing
requirements of this section as to any type of insurance or class of risk for
which policy forms cannot practicably be filed before they are used. The
director may examine insurers as is necessary to ascertain whether any policy
forms affected by such rules and regulations meet the standards contained in
the act.

(8) No filing or any supporting information provided by an insurer pursuant
to this section shall be open to public inspection pursuant to sections 84-712 to
84-712.09 before the approval or disapproval of the filing unless publicly
disclosed in an open court, open administrative proceeding, or open meeting or
disclosed by the director pursuant to statute. Correspondence specifically
relating to individual risks shall be confidential and may not be made public by
the director except as may be compiled in summaries of such activity.

(9) The director shall review filings as soon as reasonably possible after they
have been made. The director shall disapprove a filing that contains provisions,
exceptions, or conditions that: (a) Are unjust, unfair, ambiguous, inconsistent,
inequitable, misleading, deceptive, or contrary to public policy; (b) are written
so as to encourage the misrepresentation of coverage; (c) fail to reasonably
provide the general coverage for policies of that type; (d) fail to comply with the
provisions or the intent of the laws of this state; or (e) would provide coverage
contrary to the public interest.

(10) Within thirty days after receipt, the director shall approve filings that
meet the requirements of the act, except that this review period may be
extended for an additional period not to exceed thirty days if the director gives
written notice within the original review period to the insurer or advisory
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organization. A filing shall be deemed to meet the requirements of the act
unless disapproved by the director within the review period or any extension
thereof.

(11) If, within the review period provided by subsection (10) of this section or
any extension thereof, the director finds that a filing does not meet the
requirements of the act, a written disapproval notice shall be sent to the
insurer. Such notice shall specify in what respects the filing fails to meet these
requirements and state that such filing shall not become effective.

(12) Filings shall become effective on their proposed effective date if ap-
proved or deemed approved on or before that date. Filings approved or deemed
approved after their proposed effective dates shall become effective after
notification by the insurer of a revised effective date, which shall not be prior to
the date that the insurer mails the notification to the director. If an insurer fails
to furnish a revised effective date within a reasonable period of time not less
than ninety days, the director may, by written notice sent to the insurer, deem
the filing as withdrawn and not available for use.

(13) An insurer or advisory organization whose filing is disapproved may,
within thirty days after receipt of a disapproval notice, request a hearing in
accordance with section 44-7532.

(14) If, at any time after approval, the director finds that a policy form,
attachment rule, or modification thereof does not meet or no longer meets the
requirements of the act, the director shall hold a hearing in accordance with
section 44-7532.

(15) Any insured aggrieved with respect to any filing may make written
application to the director for a hearing on such filing. The hearing application
shall specify the grounds to be relied upon by the applicant. If the director finds
that the hearing application is made in good faith, that a remedy would be
available if the grounds are established, or that such grounds otherwise justify
holding a hearing, the director shall hold a hearing in accordance with section
44-7532.

(16) If, after a hearing initiated pursuant to subsection (14) or (15) of this
section, the director finds that a filing does not meet the requirements of the
act, the director shall issue an order stating in what respects such filing fails to
meet the requirements and when, within a reasonable period thereafter, such
policy form or attachment rule shall no longer be used. Copies of the order
shall be sent to the applicant, if applicable, and to every affected insurer and
advisory organization. The order shall not affect any contract or policy made or
issued prior to the expiration of the period set forth in the order.

Source: Laws 2000, LB 1119, § 13; Laws 2002, LB 1139, § 53; Laws
2003, LB 216, § 22; Laws 2006, LB 875, § 12.

44-7515 Exemption from the requirement for insurers to use filed rates and
policy forms for certain commercial policyholders; eligibility for professional
employer organizations.

(1) The director shall adopt and promulgate rules and regulations to modify
or eliminate requirements for insurers to use filed rates and policy forms for
commercial policyholders under common ownership identified through the
application of subsection (4) of this section. Unless set forth by rules and
regulations, on and after January 1, 2012, eligibility for a professional employer:
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organization shall be based upon the professional employer organization’s total
premiums, including premiums for multiple coordinated policies written for the
professional employer organization’s clients. Unless otherwise set forth in the
rules and regulations, the rules and regulations apply to multiple coordinated
policies written on behalf of an eligible professional employer organization.

(2) The rules and regulations adopted and promulgated pursuant to this
section may establish requirements and thresholds that differ by line or type of
insurance or that differ for rates and policy forms.

(3) The rules and regulations adopted and promulgated pursuant to this
section shall require insurers to inform exempt commercial policyholders at the
earliest practical date, but no later than thirty days after the inception of
coverage, of those policy forms applying to them that have not been approved
by the director.

(4) The director shall consider the following factors in determining those
commercial policyholders to which the rules and regulations adopted and
promulgated pursuant to this section shall apply:

(a) For modification or elimination of the applicability of filed rates, charac-
teristics of insureds that are likely to avail themselves of regular price compari-
sons between competing insurers and are likely to study and understand the
differences and details of pricing proposals that they receive;

(b) For modification or elimination of the applicability of filed rates, charac-
teristics of insureds for which filed rates and rating plans are less likely to
provide the lowest premiums otherwise consistent with the provisions of the
Property and Casualty Insurance Rate and Form Act;

(c) Modification or elimination of the applicability of filed rates for commer-
cial insureds that are primarily located in another jurisdiction where they are
subject to similar exemptions or waivers in that jurisdiction;

(d) For modification or elimination of the applicability of filed policy forms,
characteristics of insureds that are likely to study and understand the details of
their business risks and insurance coverages and exclusions;

(e) For modification or elimination of the applicability of filed policy forms,
characteristics of insureds that are likely to require individually written poli-
cies, as contrasted to insureds that can customarily have their coverage needs
met using policy forms that could also be used for other insureds;

(f) For both rates and policy forms, favorable or adverse experiences with the
modification or elimination of regulatory requirements, especially the experi-
ence in this state; and

(g) Any other relevant factor.

(5) For exempt commercial policyholders to which rating system regulation is
made otherwise inapplicable, insurers shall allocate premiums between poli-
cies, exposures, and states in proportion to the expected losses and expenses for
those policies, exposures, and states.

(6) The following restrictions apply to rules and regulations adopted and
promulgated pursuant to this section:

(a) The rules and regulations may not allow any reduction of the benefits
payable under workers’ compensation or excess workers’ compensation policies
or any alteration of provisions for the handling and settlement of claims under
such policies, but the rules and regulations may allow exempt commercial
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. . ’ . ’
policyholders to negotiate workers’ compensation or excess workers’ compen-
sation premiums and premium payment provisions;

(b) The rules and regulations may not allow any reduction of automobile
insurance coverage limits to less than those required by Nebraska law, but the
rules and regulations may allow exempt commercial policyholders to negotiate
automobile insurance premiums and premium payment provisions;

(c) The rules and regulations may not allow any limitation of the coverage
provisions necessary for health care providers to qualify under the Nebraska
Hospital-Medical Liability Act, but the rules and regulations may allow exempt
commercial policyholders to negotiate medical professional liability insurance
premiums and premium payment provisions;

(d) The rules and regulations may not reduce the rate regulatory require-
ments applying to insurance written for a professional employer organization
on or after January 1, 2012, or to any insurance written for an individual
policyholder that is not a client of a professional employer organization with
total premiums of less than twenty-five thousand dollars for lines of insurance
subject to the Property and Casualty Insurance Rate and Form Act; and

(e) The rules and regulations may not reduce the form regulatory require-
ments applying to insurance written for a professional employer organization
on or after January 1, 2012, or to any insurance written for an individual
policyholder that is not a client of a professional employer organization with
total premiums of less than fifty thousand dollars for lines of insurance subject
to the Property and Casualty Insurance Rate and Form Act.

(7) Policy forms for commercial risks exempted by the rules and regulations
adopted and promulgated pursuant to this section may include language that
conflicts with section 44-501. If a conflict results between a policy form and the
requirements of section 44-501, the language in the policy form shall apply to
the extent that it is inconsistent with such section.

Source: Laws 2000, LB 1119, § 15; Laws 2002, LB 1139, § 54; Laws
2003, LB 216, § 23; Laws 2010, LB579, § 13.
Operative date July 15, 2010.

Cross References

Nebraska Hospital-Medical Liability Act, see section 44-2855.

ARTICLE 76
MULTIPLE EMPLOYER WELFARE ARRANGEMENT ACT

Section
44-7613. Annual financial statement; fee; actuarial statement; certificate of compli-
ance.

44-7613 Annual financial statement; fee; actuarial statement; certificate of
compliance.

(1) On an annual basis and within ninety days after the last day of the fiscal
year of a multiple employer welfare arrangement, each multiple employer
welfare arrangement holding a certificate of registration shall file with the
director a financial statement, attested to by at least two members of the board
of trustees, one of whom shall be the chairperson or president of the board of
trustees, and accompanied by a fee of two hundred dollars. The director shall
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review the financial statement and shall require additional filings as the
director finds reasonably necessary to assure the legitimacy and the financial
integrity of the multiple employer welfare arrangement.

(2) On an annual basis and within ninety days after the last day of the fiscal
year of a multiple employer welfare arrangement, a statement from a qualified
actuary that the rates charged and reserves, both (a) incurred and (b) incurred
but not reported, regarding sufficiency to pay claims and associated expenses
for the health benefit plan shall be obtained and given to the director. The
actuarial statement shall include a confirmation that the stop-loss insurance
policy required by section 44-7609 is in force. The actuarial statement shall
meet the requirements of any rules or regulations which shall be adopted and
promulgated by the director.

(3) On an annual basis and within ninety days after the last day of the fiscal
year of a multiple employer welfare arrangement, each multiple employer
welfare arrangement holding a certificate of registration shall file with the
director a certificate of compliance signed by at least two members of the board
of trustees, one of whom shall be the chairperson or president of the board of
trustees, certifying that the multiple employer welfare arrangement, to the best
of their knowledge, information, and belief, has been conducted in accordance
with applicable provisions of Nebraska law and rules and regulations relating
to multiple employer welfare arrangements.

Source: Laws 2002, LB 1139, § 13; Laws 2008, LB855, § 51.

ARTICLE 78
INTERSTATE INSURANCE PRODUCT REGULATION COMPACT

Section
44-7801. Interstate Insurance Product Regulation Compact; ratification.
44-7802. Representative of state.

44-7801 Interstate Insurance Product Regulation Compact; ratification.

The State of Nebraska ratifies the following Interstate Insurance Product
Regulation Compact:

Article I. PURPOSES

The purposes of this Compact are, through means of joint and cooperative
action among the Compacting States:

1. To promote and protect the interest of consumers of individual and group
annuity, life insurance, disability income and long-term care insurance prod-
ucts;

2. To develop uniform standards for insurance products covered under the
Compact;

3. To establish a central clearinghouse to receive and provide prompt review
of insurance products covered under the Compact and, in certain cases,
advertisements related thereto, submitted by insurers authorized to do business
in one or more Compacting States;

4. To give appropriate regulatory approval to those product filings and
advertisements satisfying the applicable uniform standard;

5. To improve coordination of regulatory resources and expertise between
state insurance departments regarding the setting of uniform standards and
review of insurance products covered under the Compact;
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6. To create the Interstate Insurance Product Regulation Commission; and

7. To perform these and such other related functions as may be consistent
with the state regulation of the business of insurance.

Article II. DEFINITIONS
For purposes of this Compact:

1. “Advertisement’”’ means any material designed to create public interest in a
Product, or induce the public to purchase, increase, modify, reinstate, borrow
on, surrender, replace or retain a policy, as more specifically defined in the
Rules and Operating Procedures of the Commission.

2. “Bylaws” mean those bylaws established by the Commission for its
governance, or for directing or controlling the Commission’s actions or con-
duct.

3. “Compacting State’” means any State which has enacted this Compact
legislation and which has not withdrawn pursuant to Article XIV, Section 1, or
been terminated pursuant to Article XIV, Section 2.

4. “Commission”” means the “Interstate Insurance Product Regulation Com-
mission” established by this Compact.

5. “Commissioner”’ means the chief insurance regulatory official of a State
including, but not limited to commissioner, superintendent, director or admin-
istrator.

6. “Domiciliary State”’ means the state in which an Insurer is incorporated or
organized; or, in the case of an alien Insurer, its state of entry.

7. “Insurer” means any entity licensed by a State to issue contracts of
insurance for any of the lines of insurance covered by this Act.

8. “Member”’ means the person chosen by a Compacting State as its repre-
sentative to the Commission, or his or her designee.

9. “Non-compacting State” means any State which is not at the time a
Compacting State.

10. “Operating Procedures’” mean procedures promulgated by the Commis-
sion implementing a Rule, Uniform Standard or a provision of this Compact.

11. “Product” means the form of a policy or contract, including any applica-
tion, endorsement, or related form which is attached to and made a part of the
policy or contract, and any evidence of coverage or certificate, for an individual
or group annuity, life insurance, disability income or long-term care insurance
product that an Insurer is authorized to issue.

12. “Rule” means a statement of general or particular applicability and
future effect promulgated by the Commission, including a Uniform Standard
developed pursuant to Article VII of this Compact, designed to implement,
interpret, or prescribe law or policy or describing the organization, procedure,
or practice requirements of the Commission, which shall have the force and
effect of law in the Compacting States.

13. “State” means any state, district or territory of the United States of
America.

14. “Third-Party Filer” means an entity that submits a Product filing to the
Commission on behalf of an Insurer.

15. “Uniform Standard” means a standard adopted by the Commission for a
Product line, pursuant to Article VII of this Compact, and shall include all of
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the Product requirements in aggregate; provided, that each Uniform Standard
shall be construed, whether express or implied, to prohibit the use of any
inconsistent, misleading or ambiguous provisions in a Product and the form of
the Product made available to the public shall not be unfair, inequitable or
against public policy as determined by the Commission.

Article III. ESTABLISHMENT OF THE COMMISSION AND VENUE

1. The Compacting States hereby create and establish a joint public agency
known as the “Interstate Insurance Product Regulation Commission.” Pursuant
to Article IV, the Commission will have the power to develop Uniform Stan-
dards for Product lines, receive and provide prompt review of Products filed
therewith, and give approval to those Product filings satisfying applicable
Uniform Standards; provided, it is not intended for the Commission to be the
exclusive entity for receipt and review of insurance product filings. Nothing
herein shall prohibit any Insurer from filing its product in any State wherein
the Insurer is licensed to conduct the business of insurance; and any such filing
shall be subject to the laws of the State where filed.

2. The Commission is a body corporate and politic, and an instrumentality of]
the Compacting States.

3. The Commission is solely responsible for its liabilities except as otherwise
specifically provided in this Compact.

4. Venue is proper and judicial proceedings by or against the Commission
shall be brought solely and exclusively in a Court of competent jurisdiction
where the principal office of the Commission is located.

Article IV. POWERS OF THE COMMISSION
The Commission shall have the following powers:

1. To promulgate Rules, pursuant to Article VII of this Compact, which shall
have the force and effect of law and shall be binding in the Compacting States
to the extent and in the manner provided in this Compact;

2. To exercise its rule-making authority and establish reasonable Uniform
Standards for Products covered under the Compact, and Advertisement related
thereto, which shall have the force and effect of law and shall be binding in the
Compacting States, but only for those Products filed with the Commission,
provided, that a Compacting State shall have the right to opt out of such
Uniform Standard pursuant to Article VII, to the extent and in the manner
provided in this Compact, and, provided further, that any Uniform Standard
established by the Commission for long-term care insurance products may
provide the same or greater protections for consumers as, but shall not provide
less than, those protections set forth in the National Association of Insurance
Commissioners’ Long-Term Care Insurance Model Act and Long-Term Care
Insurance Model Regulation, respectively, adopted as of 2001. The Commission
shall consider whether any subsequent amendments to the NAIC Long-Term
Care Insurance Model Act or Long-Term Care Insurance Model Regulation
adopted by the NAIC require amending of the Uniform Standards established
by the Commission for long-term care insurance products;

3. To receive and review in an expeditious manner Products filed with the
Commission, and rate filings for disability income and long-term care insurance
Products, and give approval of those Products and rate filings that satisfy the
applicable Uniform Standard, where such approval shall have the force and
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effect of law and be binding on the Compacting States to the extent and in the
manner provided in the Compact;

4. To receive and review in an expeditious manner Advertisement relating to
long-term care insurance products for which Uniform Standards have been
adopted by the Commission, and give approval to all Advertisement that
satisfies the applicable Uniform Standard. For any product covered under this
Compact, other than long-term care insurance products, the Commission shall
have the authority to require an insurer to submit all or any part of its
Advertisement with respect to that product for review or approval prior to use,
if the Commission determines that the nature of the product is such that an
Advertisement of the product could have the capacity or tendency to mislead
the public. The actions of Commission as provided in this section shall have the
force and effect of law and shall be binding in the Compacting States to the
extent and in the manner provided in the Compact;

5. To exercise its rule-making authority and designate Products and Adver-
tisement that may be subject to a self-certification process without the need for
prior approval by the Commission;

6. To promulgate Operating Procedures, pursuant to Article VII of this
Compact, which shall be binding in the Compacting States to the extent and in
the manner provided in this Compact;

7. To bring and prosecute legal proceedings or actions in its name as the
Commission; provided, that the standing of any state insurance department to
sue or be sued under applicable law shall not be affected;

8. To issue subpoenas requiring the attendance and testimony of witnesses
and the production of evidence;

9. To establish and maintain offices;
10. To purchase and maintain insurance and bonds;

11. To borrow, accept or contract for services of personnel, including, but not
limited to, employees of a Compacting State;

12. To hire employees, professionals or specialists, and elect or appoint
officers, and to fix their compensation, define their duties and give them
appropriate authority to carry out the purposes of the Compact, and determine
their qualifications; and to establish the Commission’s personnel policies and
programs relating to, among other things, conflicts of interest, rates of compen-
sation and qualifications of personnel;

13. To accept any and all appropriate donations and grants of money,
equipment, supplies, materials and services, and to receive, utilize and dispose
of the same; provided that at all times the Commission shall strive to avoid any
appearance of impropriety;

14. To lease, purchase, accept appropriate gifts or donations of, or otherwise
to own, hold, improve or use, any property, real, personal or mixed; provided
that at all times the Commission shall strive to avoid any appearance of]
impropriety;

15. To sell, convey, mortgage, pledge, lease, exchange, abandon or otherwise
dispose of any property, real, personal or mixed;

16. To remit filing fees to Compacting States as may be set forth in the
Bylaws, Rules or Operating Procedures;
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17. To enforce compliance by Compacting States with Rules, Uniform Stan-
dards, Operating Procedures and Bylaws;

18. To provide for dispute resolution among Compacting States;

19. To advise Compacting States on issues relating to Insurers domiciled or
doing business in Non-compacting jurisdictions, consistent with the purposes of
this Compact;

20. To provide advice and training to those personnel in state insurance
departments responsible for product review, and to be a resource for state
insurance departments;

21. To establish a budget and make expenditures;
22. To borrow money;

23. To appoint committees, including advisory committees comprising Mem-
bers, state insurance regulators, state legislators or their representatives, insur-
ance industry and consumer representatives, and such other interested persons
as may be designated in the Bylaws;

24. To provide and receive information from, and to cooperate with law
enforcement agencies;

25. To adopt and use a corporate seal; and

26. To perform such other functions as may be necessary or appropriate to
achieve the purposes of this Compact consistent with the state regulation of the
business of insurance.

Article V. ORGANIZATION OF THE COMMISSION
1. Membership, Voting and Bylaws

a. Each Compacting State shall have and be limited to one Member. Each
Member shall be qualified to serve in that capacity pursuant to applicable law
of the Compacting State. Any Member may be removed or suspended from
office as provided by the law of the State from which he or she shall be
appointed. Any vacancy occurring in the Commission shall be filled in accor-
dance with the laws of the Compacting State wherein the vacancy exists.
Nothing herein shall be construed to affect the manner in which a Compacting
State determines the election or appointment and qualification of its own
Commissioner.

b. Each Member shall be entitled to one vote and shall have an opportunity to
participate in the governance of the Commission in accordance with the
Bylaws. Notwithstanding any provision herein to the contrary, no action of the
Commission with respect to the promulgation of a Uniform Standard shall be
effective unless two-thirds (2/3) of the Members vote in favor thereof.

c. The Commission shall, by a majority of the Members, prescribe Bylaws to
govern its conduct as may be necessary or appropriate to carry out the
purposes, and exercise the powers, of the Compact, including, but not limited
to:

i. Establishing the fiscal year of the Commission;

ii. Providing reasonable procedures for appointing and electing members, as
well as holding meetings, of the Management Committee;

iii. Providing reasonable standards and procedures: (i) for the establishment
and meetings of other committees, and (ii) governing any general or specific
delegation of any authority or function of the Commission;
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iv. Providing reasonable procedures for calling and conducting meetings of
the Commission that consists of a majority of Commission members, ensuring
reasonable advance notice of each such meeting and providing for the right of
citizens to attend each such meeting with enumerated exceptions designed to
protect the public’s interest, the privacy of individuals, and insurers’ proprie-
tary information, including trade secrets. The Commission may meet in camera
only after a majority of the entire membership votes to close a meeting en toto
or in part. As soon as practicable, the Commission must make public (i) a copy
of the vote to close the meeting revealing the vote of each Member with no
proxy votes allowed, and (ii) votes taken during such meeting;

v. Establishing the titles, duties and authority and reasonable procedures for
the election of the officers of the Commission;

vi. Providing reasonable standards and procedures for the establishment of
the personnel policies and programs of the Commission. Notwithstanding any
civil service or other similar laws of any Compacting State, the Bylaws shall
exclusively govern the personnel policies and programs of the Commission;

vii. Promulgating a code of ethics to address permissible and prohibited
activities of commission members and employees; and

viii. Providing a mechanism for winding up the operations of the Commission
and the equitable disposition of any surplus funds that may exist after the
termination of the Compact after the payment and/or reserving of all of its
debts and obligations.

d. The Commission shall publish its bylaws in a convenient form and file a
copy thereof and a copy of any amendment thereto, with the appropriate
agency or officer in each of the Compacting States.

2. Management Committee, Officers and Personnel

a. A Management Committee comprising no more than fourteen (14) mem-
bers shall be established as follows:

i. One (1) member from each of the six (6) Compacting States with the largest
premium volume for individual and group annuities, life, disability income and
long-term care insurance products, determined from the records of the NAIC
for the prior year;

ii. Four (4) members from those Compacting States with at least two percent
(2%) of the market based on the premium volume described above, other than
the six (6) Compacting States with the largest premium volume, selected on a
rotating basis as provided in the Bylaws; and

iii. Four (4) members from those Compacting States with less than two
percent (2%) of the market, based on the premium volume described above,
with one (1) selected from each of the four (4) zone regions of the NAIC as
provided in the Bylaws.

b. The Management Committee shall have such authority and duties as may
be set forth in the Bylaws, including but not limited to:

i. Managing the affairs of the Commission in a manner consistent with the
Bylaws and purposes of the Commission;

ii. Establishing and overseeing an organizational structure within, and appro-
priate procedures for, the Commission to provide for the creation of Uniform
Standards and other Rules, receipt and review of product filings, administrative
and technical support functions, review of decisions regarding the disapproval
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of a product filing, and the review of elections made by a Compacting State to
opt out of a Uniform Standard; provided that a Uniform Standard shall not be
submitted to the Compacting States for adoption unless approved by two-thirds
(2/3) of the members of the Management Committee;

iii. Overseeing the offices of the Commission; and

iv. Planning, implementing, and coordinating communications and activities
with other state, federal and local government organizations in order to
advance the goals of the Commission.

c. The Commission shall elect annually officers from the Management Com-
mittee, with each having such authority and duties, as may be specified in the
Bylaws.

d. The Management Committee may, subject to the approval of the Commis-
sion, appoint or retain an executive director for such period, upon such terms
and conditions and for such compensation as the Commission may deem
appropriate. The executive director shall serve as secretary to the Commission,
but shall not be a Member of the Commission. The executive director shall hire
and supervise such other staff as may be authorized by the Commission.

3. Legislative and Advisory Committees

a. A legislative committee comprising state legislators or their designees shall
be established to monitor the operations of, and make recommendations to, the
Commission, including the Management Committee; provided that the manner
of selection and term of any legislative committee member shall be as set forth
in the Bylaws. Prior to the adoption by the Commission of any Uniform
Standard, revision to the Bylaws, annual budget or other significant matter as
may be provided in the Bylaws, the Management Committee shall consult with
and report to the legislative committee.

b. The Commission shall establish two (2) advisory committees, one of which
shall comprise consumer representatives independent of the insurance industry,
and the other comprising insurance industry representatives.

c. The Commission may establish additional advisory committees as its
Bylaws may provide for the carrying out of its functions.

4. Corporate Records of the Commission

The Commission shall maintain its corporate books and records in accor-
dance with the Bylaws.

5. Qualified Immunity, Defense and Indemnification

a. The Members, officers, executive director, employees and representatives
of the Commission shall be immune from suit and liability, either personally or
in their official capacity, for any claim for damage to or loss of property or
personal injury or other civil liability caused by or arising out of any actual or
alleged act, error or omission that occurred, or that the person against whom
the claim is made had a reasonable basis for believing occurred within the
scope of Commission employment, duties or responsibilities; provided, that
nothing in this paragraph shall be construed to protect any such person from
suit and/or liability for any damage, loss, injury or liability caused by the
intentional or willful and wanton misconduct of that person.

b. The Commission shall defend any Member, officer, executive director,
employee or representative of the Commission in any civil action seeking to
impose liability arising out of any actual or alleged act, error or omission that
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occurred within the scope of Commission employment, duties or responsibili-
ties, or that the person against whom the claim is made had a reasonable basis
for believing occurred within the scope of Commission employment, duties or
responsibilities; provided, that nothing herein shall be construed to prohibit
that person from retaining his or her own counsel; and provided further, that
the actual or alleged act, error or omission did not result from that person’s
intentional or willful and wanton misconduct.

¢. The Commission shall indemnify and hold harmless any Member, officer,
executive director, employee or representative of the Commission for the
amount of any settlement or judgment obtained against that person arising out
of any actual or alleged act, error or omission that occurred within the scope of
Commission employment, duties or responsibilities, or that such person had a
reasonable basis for believing occurred within the scope of Commission em-
ployment, duties or responsibilities, provided, that the actual or alleged act,
error or omission did not result from the intentional or willful and wanton
misconduct of that person.

Article VI. MEETINGS AND ACTS OF THE COMMISSION

1. The Commission shall meet and take such actions as are consistent with
the provisions of this Compact and the Bylaws.

2. Each Member of the Commission shall have the right and power to cast a
vote to which that Compacting State is entitled and to participate in the
business and affairs of the Commission. A Member shall vote in person or by
such other means as provided in the Bylaws. The Bylaws may provide for
Members’ participation in meetings by telephone or other means of communi-
cation.

3. The Commission shall meet at least once during each calendar year.
Additional meetings shall be held as set forth in the Bylaws.

Article VII. RULES AND OPERATING PROCEDURES:
RULEMAKING FUNCTIONS OF THE COMMISSION
AND OPTING OUT OF UNIFORM STANDARDS

1. Rulemaking Authority. The Commission shall promulgate reasonable
Rules, including Uniform Standards, and Operating Procedures in order to
effectively and efficiently achieve the purposes of this Compact. Notwithstand-
ing the foregoing, in the event the Commission exercises its rulemaking authori-
ty in a manner that is beyond the scope of the purposes of this Act, or the
powers granted hereunder, then such an action by the Commission shall be
invalid and have no force and effect.

2. Rulemaking Procedure. Rules and Operating Procedures shall be made
pursuant to a rulemaking process that conforms to the Model State Administra-
tive Procedure Act of 1981 as amended, as may be appropriate to the opera-
tions of the Commission. Before the Commission adopts a Uniform Standard,
the Commission shall give written notice to the relevant state legislative
committee(s) in each Compacting State responsible for insurance issues of its
intention to adopt the Uniform Standard. The Commission in adopting a
Uniform Standard shall consider fully all submitted materials and issue a
concise explanation of its decision.

3. Effective Date and Opt Out of a Uniform Standard. A Uniform Standard
shall become effective ninety (90) days after its promulgation by the Commis-
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sion or such later date as the Commission may determine; provided, however,
that a Compacting State may opt out of a Uniform Standard as provided in this
Article. “Opt out” shall be defined as any action by a Compacting State to
decline to adopt or participate in a promulgated Uniform Standard. All other
Rules and Operating Procedures, and amendments thereto, shall become effec-
tive as of the date specified in each Rule, Operating Procedure or amendment.

4. Opt Out Procedure. A Compacting State may opt out of a Uniform
Standard, either by legislation or regulation duly promulgated by the Insurance
Department under the Compacting State’s Administrative Procedure Act. If a
Compacting State elects to opt out of a Uniform Standard by regulation, it must
(a) give written notice to the Commission no later than ten (10) business days
after the Uniform Standard is promulgated, or at the time the State becomes a
Compacting State and (b) find that the Uniform Standard does not provide
reasonable protections to the citizens of the State, given the conditions in the
State. The Commissioner shall make specific findings of fact and conclusions of
law, based on a preponderance of the evidence, detailing the conditions in the
State which warrant a departure from the Uniform Standard and determining
that the Uniform Standard would not reasonably protect the citizens of the
State. The Commissioner must consider and balance the following factors and
find that the conditions in the State and needs of the citizens of the State
outweigh: (i) the intent of the legislature to participate in, and the benefits of,
an interstate agreement to establish national uniform consumer protections for
the Products subject to this Act; and (ii) the presumption that a Uniform
Standard adopted by the Commission provides reasonable protections to con-
sumers of the relevant Product.

Notwithstanding the foregoing, a Compacting State may, at the time of its
enactment of this Compact, prospectively opt out of all Uniform Standards
involving long-term care insurance products by expressly providing for such
opt out in the enacted Compact, and such an opt out shall not be treated as a
material variance in the offer or acceptance of any State to participate in this
Compact. Such an opt out shall be effective at the time of enactment of this
Compact by the Compacting State and shall apply to all existing Uniform
Standards involving long-term care insurance products and those subsequently
promulgated.

5. Effect of Opt Out. If a Compacting State elects to opt out of a Uniform
Standard, the Uniform Standard shall remain applicable in the Compacting
State electing to opt out until such time the opt out legislation is enacted into
law or the regulation opting out becomes effective.

Once the opt out of a Uniform Standard by a Compacting State becomes
effective as provided under the laws of that State, the Uniform Standard shall
have no further force and effect in that State unless and until the legislation or
regulation implementing the opt out is repealed or otherwise becomes ineffec-
tive under the laws of the State. If a Compacting State opts out of a Uniform
Standard after the Uniform Standard has been made effective in that State, the
opt out shall have the same prospective effect as provided under Article XIV for
withdrawals.

6. Stay of Uniform Standard. If a Compacting State has formally initiated the
process of opting out of a Uniform Standard by regulation, and while the
regulatory opt out is pending, the Compacting State may petition the Commis-
sion, at least fifteen (15) days before the effective date of the Uniform Standard,
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to stay the effectiveness of the Uniform Standard in that State. The Commission
may grant a stay if it determines the regulatory opt out is being pursued in a
reasonable manner and there is a likelihood of success. If a stay is granted or
extended by the Commission, the stay or extension thereof may postpone the
effective date by up to ninety (90) days, unless affirmatively extended by the
Commission; provided, a stay may not be permitted to remain in effect for more
than one (1) year unless the Compacting State can show extraordinary circum-
stances which warrant a continuance of the stay, including, but not limited to,
the existence of a legal challenge which prevents the Compacting State from
opting out. A stay may be terminated by the Commission upon notice that the
rulemaking process has been terminated.

7. Not later than thirty (30) days after a Rule or Operating Procedure is
promulgated, any person may file a petition for judicial review of the Rule or
Operating Procedure; provided, that the filing of such a petition shall not stay
or otherwise prevent the Rule or Operating Procedure from becoming effective
unless the court finds that the petitioner has a substantial likelihood of success.
The court shall give deference to the actions of the Commission consistent with
applicable law and shall not find the Rule or Operating Procedure to be
unlawful if the Rule or Operating Procedure represents a reasonable exercise of]
the Commission’s authority.

Article VIII. COMMISSION RECORDS AND ENFORCEMENT

1. The Commission shall promulgate Rules establishing conditions and proce-
dures for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals and
insurers’ trade secrets. The Commission may promulgate additional Rules
under which it may make available to federal and state agencies, including law
enforcement agencies, records and information otherwise exempt from disclo-
sure, and may enter into agreements with such agencies to receive or exchange
information or records subject to nondisclosure and confidentiality provisions.

2. Except as to privileged records, data and information, the laws of any
Compacting State pertaining to confidentiality or nondisclosure shall not re-
lieve any Compacting State Commissioner of the duty to disclose any relevant
records, data or information to the Commission; provided, that disclosure to
the Commission shall not be deemed to waive or otherwise affect any confiden-
tiality requirement; and further provided, that, except as otherwise expressly|
provided in this Act, the Commission shall not be subject to the Compacting
State’s laws pertaining to confidentiality and nondisclosure with respect to
records, data and information in its possession. Confidential information of the
Commission shall remain confidential after such information is provided to any
Commissioner.

3. The Commission shall monitor Compacting States for compliance with
duly adopted Bylaws, Rules, including Uniform Standards, and Operating
Procedures. The Commission shall notify any non-complying Compacting State
in writing of its noncompliance with Commission Bylaws, Rules or Operating
Procedures. If a non-complying Compacting State fails to remedy its noncom-
pliance within the time specified in the notice of noncompliance, the Compact-
ing State shall be deemed to be in default as set forth in Article XIV.

4. The Commissioner of any State in which an Insurer is authorized to do
business, or is conducting the business of insurance, shall continue to exercise
his or her authority to oversee the market regulation of the activities of the
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Insurer in accordance with the provisions of the State’s law. The Commission-
er’s enforcement of compliance with the Compact is governed by the following
provisions:

a. With respect to the Commissioner’s market regulation of a Product or
Advertisement that is approved or certified to the Commission, the content of
the Product or Advertisement shall not constitute a violation of the provisions,
standards or requirements of the Compact except upon a final order of the
Commission, issued at the request of a Commissioner after prior notice to the
Insurer and an opportunity for hearing before the Commission.

b. Before a Commissioner may bring an action for violation of any provision,
standard or requirement of the Compact relating to the content of an Advertise-
ment not approved or certified to the Commission, the Commission, or an
authorized Commission officer or employee, must authorize the action. Howev-
er, authorization pursuant to this paragraph does not require notice to the
Insurer, opportunity for hearing or disclosure of requests for authorization or
records of the Commission’s action on such requests.

Article IX. DISPUTE RESOLUTION

The Commission shall attempt, upon the request of a Member, to resolve any
disputes or other issues that are subject to this Compact and which may arise
between two or more Compacting States, or between Compacting States and
Non-compacting States, and the Commission shall promulgate an Operating
Procedure providing for resolution of such disputes.

Article X. PRODUCT FILING AND APPROVAL

1. Insurers and Third-Party Filers seeking to have a Product approved by the
Commission shall file the Product with, and pay applicable filing fees to, the
Commission. Nothing in this Act shall be construed to restrict or otherwise
prevent an insurer from filing its Product with the insurance department in any
State wherein the insurer is licensed to conduct the business of insurance, and
such filing shall be subject to the laws of the States where filed.

2. The Commission shall establish appropriate filing and review processes
and procedures pursuant to Commission Rules and Operating Procedures.
Notwithstanding any provision herein to the contrary, the Commission shall
promulgate Rules to establish conditions and procedures under which the
Commission will provide public access to Product filing information. In estab-
lishing such Rules, the Commission shall consider the interests of the public in
having access to such information, as well as protection of personal medical
and financial information and trade secrets, that may be contained in a Product
filing or supporting information.

3. Any Product approved by the Commission may be sold or otherwise issued

in those Compacting States for which the Insurer is legally authorized to do
business.

Article XI. REVIEW OF COMMISSION
DECISIONS REGARDING FILINGS
1. Not later than thirty (30) days after the Commission has given notice of a
disapproved Product or Advertisement filed with the Commission, the Insurer
or Third Party Filer whose filing was disapproved may appeal the determina-

tion to a review panel appointed by the Commission. The Commission shall
promulgate Rules to establish procedures for appointing such review panels
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and provide for notice and hearing. An allegation that the Commission, in
disapproving a Product or Advertisement filed with the Commission, acted
arbitrarily, capriciously, or in a manner that is an abuse of discretion or
otherwise not in accordance with the law, is subject to judicial review in
accordance with Article III, Section 4.

2. The Commission shall have authority to monitor, review and reconsider
Products and Advertisement subsequent to their filing or approval upon a
finding that the product does not meet the relevant Uniform Standard. Where
appropriate, the Commission may withdraw or modify its approval after proper
notice and hearing, subject to the appeal process in Section 1 above.

Article XII. FINANCE

1. The Commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its initial
operations, the Commission may accept contributions and other forms of
funding from the National Association of Insurance Commissioners, Compact-
ing States and other sources. Contributions and other forms of funding from
other sources shall be of such a nature that the independence of the Commis-
sion concerning the performance of its duties shall not be compromised.

2. The Commission shall collect a filing fee from each Insurer and Third
Party Filer filing a product with the Commission to cover the cost of the
operations and activities of the Commission and its staff in a total amount
sufficient to cover the Commission’s annual budget.

3. The Commission’s budget for a fiscal year shall not be approved until it has
been subject to notice and comment as set forth in Article VII of this Compact.

4. The Commission shall be exempt from all taxation in and by the Compact-
ing States.

5. The Commission shall not pledge the credit of any Compacting State,
except by and with the appropriate legal authority of that Compacting State.

6. The Commission shall keep complete and accurate accounts of all its
internal receipts, including grants and donations, and disbursements of all
funds under its control. The internal financial accounts of the Commission shall
be subject to the accounting procedures established under its Bylaws. The
financial accounts and reports including the system of internal controls and
procedures of the Commission shall be audited annually by an independent
certified public accountant. Upon the determination of the Commission, but no
less frequently than every three (3) years, the review of the independent auditor
shall include a management and performance audit of the Commission. The
Commission shall make an Annual Report to the Governor and legislature of
the Compacting States, which shall include a report of the independent audit.
The Commission’s internal accounts shall not be confidential and such materi-
als may be shared with the Commissioner of any Compacting State upon
request provided, however, that any workpapers related to any internal or
independent audit and any information regarding the privacy of individuals and
insurers’ proprietary information, including trade secrets, shall remain confi-
dential.

7. No Compacting State shall have any claim to or ownership of any property
held by or vested in the Commission or to any Commission funds held pursuant
to the provisions of this Compact.
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Article XIII. COMPACTING STATES,
EFFECTIVE DATE AND AMENDMENT

1. Any State is eligible to become a Compacting State.

2. The Compact shall become effective and binding upon legislative enact-
ment of the Compact into law by two Compacting States; provided, the
Commission shall become effective for purposes of adopting Uniform Standards
for, reviewing, and giving approval or disapproval of, Products filed with the
Commission that satisfy applicable Uniform Standards only after twenty-six
(26) States are Compacting States or, alternatively, by States representing
greater than forty percent (40%) of the premium volume for life insurance,
annuity, disability income and long-term care insurance products, based on
records of the NAIC for the prior year. Thereafter, it shall become effective and
binding as to any other Compacting State upon enactment of the Compact into
law by that State.

3. Amendments to the Compact may be proposed by the Commission for
enactment by the Compacting States. No amendment shall become effective
and binding upon the Commission and the Compacting States unless and until
all Compacting States enact the amendment into law.

Article XIV. WITHDRAWAL, DEFAULT AND TERMINATION
1. Withdrawal

a. Once effective, the Compact shall continue in force and remain binding
upon each and every Compacting State; provided, that a Compacting State may
withdraw from the Compact (“Withdrawing State’’) by enacting a statute
specifically repealing the statute which enacted the Compact into law.

b. The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal shall not apply to any product filings ap-
proved or self-certified, or any Advertisement of such products, on the date the
repealing statute becomes effective, except by mutual agreement of the Com-
mission and the Withdrawing State unless the approval is rescinded by the
Withdrawing State as provided in Paragraph e of this section.

c. The Commissioner of the Withdrawing State shall immediately notify the
Management Committee in writing upon the introduction of legislation repeal-
ing this Compact in the Withdrawing State.

d. The Commission shall notify the other Compacting States of the introduc-
tion of such legislation within ten (10) days after its receipt of notice thereof.

e. The Withdrawing State is responsible for all obligations, duties and
liabilities incurred through the effective date of withdrawal, including any
obligations, the performance of which extend beyond the effective date of]
withdrawal, except to the extent those obligations may have been released or
relinquished by mutual agreement of the Commission and the Withdrawing
State. The Commission’s approval of Products and Advertisement prior to the
effective date of withdrawal shall continue to be effective and be given full force
and effect in the Withdrawing State, unless formally rescinded by the With-
drawing State in the same manner as provided by the laws of the Withdrawing
State for the prospective disapproval of products or advertisement previously
approved under state law.

f. Reinstatement following withdrawal of any Compacting State shall occur
upon the effective date of the Withdrawing State reenacting the Compact.

2010 Cumulative Supplement 1182



INTERSTATE INSURANCE PRODUCT REGULATION COMPACT § 44-7801

2. Default

a. If the Commission determines that any Compacting State has at any time
defaulted (“Defaulting State”’) in the performance of any of its obligations or
responsibilities under this Compact, the Bylaws or duly promulgated Rules or
Operating Procedures, then, after notice and hearing as set forth in the Bylaws,
all rights, privileges and benefits conferred by this Compact on the Defaulting
State shall be suspended from the effective date of default as fixed by the
Commission. The grounds for default include, but are not limited to, failure of a
Compacting State to perform its obligations or responsibilities, and any other
grounds designated in Commission Rules. The Commission shall immediately
notify the Defaulting State in writing of the Defaulting State’s suspension
pending a cure of the default. The Commission shall stipulate the conditions
and the time period within which the Defaulting State must cure its default. If
the Defaulting State fails to cure the default within the time period specified by
the Commission, the Defaulting State shall be terminated from the Compact
and all rights, privileges and benefits conferred by this Compact shall be
terminated from the effective date of termination.

b. Product approvals by the Commission or product self-certifications, or any
Advertisement in connection with such product, that are in force on the
effective date of termination shall remain in force in the Defaulting State in the
same manner as if the Defaulting State had withdrawn voluntarily pursuant to
Section 1 of this article.

c. Reinstatement following termination of any Compacting State requires a
reenactment of the Compact.

3. Dissolution of Compact

a. The Compact dissolves effective upon the date of the withdrawal or default
of the Compacting State which reduces membership in the Compact to one
Compacting State.

b. Upon the dissolution of this Compact, the Compact becomes null and void
and shall be of no further force or effect, and the business and affairs of the
Commission shall be wound up and any surplus funds shall be distributed in
accordance with the Bylaws.

Article XV. SEVERABILITY AND CONSTRUCTION

1. The provisions of this Compact shall be severable; and if any phrase,
clause, sentence or provision is deemed unenforceable, the remaining provi-
sions of the Compact shall be enforceable.

2. The provisions of this Compact shall be liberally construed to effectuate its
purposes.

Article XVI. BINDING EFFECT OF COMPACT AND OTHER LAWS
1. Other Laws

a. Nothing herein prevents the enforcement of any other law of a Compacting
State, except as provided in Paragraph b of this section.

b. For any Product approved or certified to the Commission, the Rules,
Uniform Standards and any other requirements of the Commission shall
constitute the exclusive provisions applicable to the content, approval and
certification of such Products. For Advertisement that is subject to the Commis-
sion’s authority, any Rule, Uniform Standard or other requirement of the
Commission which governs the content of the Advertisement shall constitute
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the exclusive provision that a Commissioner may apply to the content of the
Advertisement. Notwithstanding the foregoing, no action taken by the Commis-
sion shall abrogate or restrict: (i) the access of any person to state courts; (ii)
remedies available under state law related to breach of contract, tort, or other
laws not specifically directed to the content of the Product; (iii) state law
relating to the construction of insurance contracts; or (iv) the authority of the
attorney general of the state, including but not limited to maintaining any
actions or proceedings, as authorized by law.

c¢. All insurance products filed with individual States shall be subject to the
laws of those States.

2. Binding Effect of this Compact

a. All lawful actions of the Commission, including all Rules and Operating
Procedures promulgated by the Commission, are binding upon the Compacting
States.

b. All agreements between the Commission and the Compacting States are
binding in accordance with their terms.

c. Upon the request of a party to a conflict over the meaning or interpretation
of Commission actions, and upon a majority vote of the Compacting States, the
Commission may issue advisory opinions regarding the meaning or interpreta-
tion in dispute.

d. In the event any provision of this Compact exceeds the constitutional limits
imposed on the legislature of any Compacting State, the obligations, duties,
powers or jurisdiction sought to be conferred by that provision upon the
Commission shall be ineffective as to that Compacting State, and those obli-
gations, duties, powers or jurisdiction shall remain in the Compacting State
and shall be exercised by the agency thereof to which those obligations, duties,
powers or jurisdiction are delegated by law in effect at the time this Compact
becomes effective.

Source: Laws 2005, LB 119, § 36.

44-7802 Representative of state.
The Director of Insurance is hereby designated to serve as the representative
of this state to the Interstate Insurance Product Regulation Commission.
Source: Laws 2005, LB 119, § 37.

ARTICLE 79
PROPERTY AND CASUALTY ACTUARIAL OPINION ACT

Section

44-7901. Act, how cited.

44-7902. Statement of Actuarial Opinion; filing; supporting documents; appointed
actuary; immunity.

44-7903. Statement of Actuarial Opinion; supporting documents; disclosure allowed;
when.

44-7901 Act, how cited.

Sections 44-7901 to 44-7903 shall be known and may be cited as the Property
and Casualty Actuarial Opinion Act.

Source: Laws 2005, LB 119, § 39.

44-7902 Statement of Actuarial Opinion; filing; supporting documents; ap-
pointed actuary; immunity.
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(1) Beginning January 1, 2007, every property and casualty insurance compa-
ny doing business in this state, unless otherwise exempted by the domiciliary
commissioner, shall annually submit the opinion of an appointed actuary
entitled Statement of Actuarial Opinion. This opinion shall be filed in accor-
dance with the appropriate National Association of Insurance Commissioners
Property and Casualty Annual Statement Instructions.

(2)(a) Every property and casualty insurance company domiciled in this state
that is required to submit a Statement of Actuarial Opinion shall annually
submit an actuarial opinion summary, written by the company’s appointed
actuary. This actuarial opinion summary shall be filed in accordance with the
appropriate National Association of Insurance Commissioners Property and
Casualty Annual Statement Instructions and shall be considered as a document
supporting the Statement of Actuarial Opinion required in subsection (1) of this
section.

(b) A property and casualty insurance company authorized to do business in
this state but not domiciled in this state shall provide the actuarial opinion
summary to the Director of Insurance upon request.

(3)(a) An actuarial report and underlying workpapers as required by the
appropriate National Association of Insurance Commissioners Property and
Casualty Annual Statement Instructions shall be prepared to support each
Statement of Actuarial Opinion.

(b) If the insurance company fails to provide a supporting actuarial report or
workpapers at the request of the director or the director determines that the
supporting actuarial report or workpapers provided by the insurance company
is otherwise unacceptable to the director, the director may engage a qualified
actuary at the expense of the company to review the opinion and the basis for
the opinion and prepare the supporting actuarial report or workpapers.

(4) The appointed actuary shall not be liable for damages to any person, other
than the insurance company or the director, for any act, error, omission,
decision, or conduct with respect to the actuary’s opinion, except in cases of
fraud or willful misconduct on the part of the appointed actuary.

Source: Laws 2005, LB 119, § 40.

44-7903 Statement of Actuarial Opinion; supporting documents; disclosure
allowed; when.

(1) The Statement of Actuarial Opinion shall be provided with the annual
statement in accordance with the appropriate National Association of Insur-
ance Commissioners Property and Casualty Annual Statement Instructions and
shall be a public document.

(2)(a) Documents, materials, or other information in the possession or control
of the Department of Insurance that are considered an actuarial report,
workpapers, or actuarial opinion summary provided in support of the opinion,
and any other material provided by the company to the Director of Insurance in
connection with the actuarial report, workpapers, or actuarial opinion sum-
mary, shall be confidential by law and privileged, shall not be a public record
subject to disclosure by the director pursuant to sections 84-712 to 84-712.09,
shall not be subject to subpoena, and shall not be subject to discovery or
admissible in evidence in any private civil action.
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(b) This section shall not be construed to limit the director’s authority to
release the documents to the Actuarial Board for Counseling and Discipline if]
the material is required for the purpose of professional disciplinary proceedings
and that the Actuarial Board for Counseling and Discipline establishes proce-
dures satisfactory to the director for preserving the confidentiality of the
documents, nor shall this section be construed to limit the director’s authority
to use the documents, materials or other information in furtherance of any
regulatory or legal action brought as part of the director’s official duties.

(3) Neither the director nor any person who received documents, materials,
or other information while acting under the authority of the director shall be
permitted or required to testify in any private civil action concerning any
confidential documents, materials, or information subject to subsection (2) of
this section.

(4) The director:

(a) May share documents, materials, or other information, including the
confidential and privileged documents, materials, or information subject to
subsection (2) of this section with other state, federal, and international regula-
tory agencies, with the National Association of Insurance Commissioners and
its affiliates and subsidiaries, and with state, federal, and international law
enforcement authorities, if the recipient agrees in writing to maintain the
confidentiality and privileged status of the document, material, or other infor-
mation and has the legal authority to maintain confidentiality; and

(b) May receive documents, materials, or information, including otherwise
confidential and privileged documents, materials, or information from other
state, federal, foreign, or international regulatory and law enforcement agencies
and from the National Association of Insurance Commissioners and its affiliates
and subsidiaries. The director shall maintain information received pursuant to
this subdivision as confidential or privileged if received with notice or the
understanding that it is confidential or privileged under the laws of the
jurisdiction that is the source of the information. Such information shall not be
a public record subject to disclosure by the director pursuant to sections 84-712
to 84-712.09, subject to subpoena, subject to discovery, or admissible in
evidence in any private civil action, except that the director may use such
information in any regulatory or legal action brought by the director. The
director, and any other person while acting under the authority of the director
who has received information pursuant to this subdivision, may not, and shall
not be required to, testify in any private civil action concerning any information
subject to this section. Nothing in this section shall constitute a waiver of any
applicable privilege or claim of confidentiality in the information received
pursuant to this subdivision as a result of information sharing authorized by
this section.

Source: Laws 2005, LB 119, § 41.

ARTICLE 80
HEALTH CARE PROMPT PAYMENT ACT

Section

44-8001. Act, how cited.

44-8002. Terms, defined.

44-8003. Claim; date of receipt; rebuttable presumption.
44-8004. Action on claim; deadline.
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Section

44-8005. Interest; rate; payment.

44-8006. Prompt payment act compliance statement; filing; effect; list available.

44-8007. Claims processing functions; delegation; requirements.

44-8008. Compliance with act; unfair payment pattern; director; powers and duties;
enforcement; penalty.

44-8009. Applicability of act.

44-8010. Rules and regulations.

44-8001 Act, how cited.

Sections 44-8001 to 44-8010 shall be known and may be cited as the Health
Care Prompt Payment Act.

Source: Laws 2005, LB 389, § 1.

44-8002 Terms, defined.
For purposes of the Health Care Prompt Payment Act:

(1) Claim form means an insurer’s standard printed or electronic transaction
form that complies with the standards issued by the Secretary of the United
States Department of Health and Human Services or, if an insurer does not
have a standard printed or electronic transaction form, any form which
complies with such standards;

(2) Clean claim means a claim for payment of health care services that is
submitted by a Nebraska health care provider to an insurer on a claim form
with all required fields completed with information to adjudicate the claim in
accordance with any published filing requirements of the insurer;

(3) Director means the Director of Insurance;

(4) Insurer means an entity that contracts to provide, deliver, arrange for, pay
for, or reimburse any of the costs of health care services, including a sickness
and accident insurance company, a health maintenance organization, a prepaid
limited health service organization, a prepaid dental service corporation, a
participant in an insurance arrangement as defined in section 44-4105, or any
other entity providing a plan of health insurance, health benefits, or health care
services. Insurer does not include the medical assistance program established
pursuant to the Medical Assistance Act, a property and liability insurer, a motor
vehicle insurer, a workers’ compensation insurer, a risk management pool, or a
self-insured employer who contracts for services to be provided through a
managed care plan certified pursuant to section 48-120.02;

(5) Prompt payment act compliance statement means a certification made in
good faith by an insurer that, during the twenty-four-month period ending on
the preceding June 30, it paid, denied, or settled more than ninety percent of its
clean claims within the time periods set forth in subsections (1) and (2) of
section 44-8004;

(6) Repricer means an entity that receives claims from health care providers
and submits them to insurers after adjudicating or repricing such claims; and

(7) Unfair payment pattern means any of the following patterns of conduct:

(a) Engaging in a demonstrable and unjust pattern of reviewing or processing
complete and accurate claims that results in payment delays;

(b) Engaging in a demonstrable and unjust pattern of reducing the amount of
payment or denying complete and accurate claims;
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(c) Repeated failure to pay the uncontested portions of a claim within the
time periods specified in section 44-8004; or

(d) Failing on a repeated basis to pay the interest when due on claims
pursuant to section 44-8005.

Source: Laws 2005, LB 389, § 2; Laws 2006, LB 1248, § 66.

Cross References

Medical Assistance Act, see section 68-901.

44-8003 Claim; date of receipt; rebuttable presumption.

If a claim is submitted electronically, the claim is presumed to have been
received on the date of the electronic verification of receipt by the insurer or
the insurer’s clearinghouse. If a claim is submitted by mail, the claim is
presumed to have been received five business days after the claim has been
placed in the United States mail with first-class postage prepaid. The presump-
tion may be rebutted by sufficient evidence that the claim was received on
another day or not received at all.

Source: Laws 2005, LB 389, § 3.

44-8004 Action on claim; deadline.

(1) A clean claim shall be paid, denied, or settled within thirty calendar days
after receipt by the insurer if submitted electronically and within forty-five
calendar days after receipt if submitted in a form other than electronically.

(2) If the resolution of a claim requires additional information, the insurer
shall, within thirty calendar days after receipt of the claim, give the health care
provider, policyholder, insured, or patient, as appropriate, a full explanation in
writing of what additional information is needed to resolve the claim, including
any additional medical or other information related to the claim. The applicable
time period set forth in subsection (1) of this section shall be tolled as of the
date the additional information is requested until the date all such additional
information necessary to resolve the claim is received. The person receiving a
request for such additional information shall submit all additional information
requested by the insurer within thirty calendar days after receipt of such
request. After such person has provided all such additional information neces-
sary to resolve the claim, the claim shall be paid, denied, or settled by the
insurer within the remaining applicable time period set forth in subsection (1)
of this section. Failure to furnish additional information within the time period
required shall not invalidate or reduce the claim if it was not reasonably
possible to give such information within such time period. The insurer may
deny a claim if a health care provider receives a request for additional
information and fails to submit additional information requested under this
subsection.

(3) For purposes of subsection (1) of this section, a clean claim shall not
include a claim:

(a) For which the insurer needs additional information in order to resolve
one or more issues concerning coverage, eligibility, coordination of benefits,
investigation of preexisting conditions, subrogation, determination of medical
necessity, or the use of unlisted procedural codes; or

(b) For which the insurer has a reasonable belief supported by specific
information that the claim has been submitted fraudulently.
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(4) If a claim is submitted to a repricer, the time periods for payment, denial,
or settlement of such claims set forth in this section shall commence upon
receipt of the claim by the repricer.

Source: Laws 2005, LB 389, § 4.

44-8005 Interest; rate; payment.

(1) An insurer that fails to pay, deny, or settle a clean claim in accordance
with the time periods set forth in subsection (1) of section 44-8004 or to take
other required action within the time periods set forth in subsection (2) of
section 44-8004 shall pay interest at the rate of twelve percent per annum on
the total amount ultimately allowed on the claim, accruing from the date
payment was due pursuant to section 44-8004.

(2) To the extent that interest is not paid concurrently with the claim, it may
be paid on a quarterly basis or when the aggregate interest for a health care
provider exceeds ten dollars.

Source: Laws 2005, LB 389, § 5.

44-8006 Prompt payment act compliance statement; filing; effect; list avail-
able.

An insurer shall be exempt from the requirements of section 44-8005 during
a calendar year when the insurer has a prompt payment act compliance
statement on file with the director. Any insurer desiring to obtain the exemption
shall file a prompt payment act compliance statement with the director not
later than December 1 of the year prior to the exemption year. A list of insurers
with prompt payment act compliance statements on file shall be publicly
available from the director.

Source: Laws 2005, LB 389, § 6.

44-8007 Claims processing functions; delegation; requirements.

If an insurer delegates its claims processing functions to a third party, the
delegation agreement shall provide that the third party shall consent to an
examination and cooperate with that examination by the director and shall
comply with the requirements of the Health Care Prompt Payment Act. Any
delegation by the insurer shall not be construed to limit the insurer’s responsi-
bility to comply with the act.

Source: Laws 2005, LB 389, § 7.

44-8008 Compliance with act; unfair payment pattern; director; powers and
duties; enforcement; penalty.

(1) An insured, a representative of an insured, or a health care provider
acting on behalf of the insured may notify the director of activities related to an
unfair payment pattern. The director shall compile a record of notices, and if it
appears to the director that an insurer, or a third party working on behalf of an
insurer, may be engaged in an unfair payment pattern or that an insurer has
filed a prompt payment act compliance statement that the insurer knows or has
reason to know is false, the director may examine and investigate the affairs of]
such insurer or third party, either as part of a regularly scheduled examination
or as part of an examination called solely for the purposes of determining
compliance with the Health Care Prompt Payment Act. The insurer shall
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reimburse the Department of Insurance for the expense of the examination of
the insurer or third party working on behalf of the insurer in the same manner
as provided for examination of insurance companies in the Insurers Examina-
tion Act.

(2) If as a result of an examination conducted under subsection (1) of this
section, the director finds that any insurer doing business in this state is
engaged in any unfair payment pattern, or that the insurer has filed a prompt
payment act compliance statement that the insurer knows or has reason to
know is false, and that a proceeding in respect thereto would be in the public
interest, the director shall issue and serve upon such insurer a statement of the
charges in that respect and a notice of hearing thereon, which notice shall set a
hearing date not less than ten days from the date of the notice.

(3) If, after a hearing conducted pursuant to the Administrative Procedure
Act, the director finds that an insurer or a third party working on behalf of an
insurer has engaged in an unfair payment pattern or that the insurer has filed a
prompt payment act compliance statement that the insurer knows or has
reason to know is false, the director shall reduce the findings to writing and
shall issue and cause to be served upon the insurer a copy of the findings and
an order requiring the insurer or any third party working on behalf of the
insurer to cease and desist from engaging in the act or practice and the director
may order any one or more of the following:

(a) Payment of a monetary penalty of not more than one thousand dollars for
each violation, not to exceed an aggregate penalty of thirty thousand dollars,
unless the violation was committed flagrantly and in conscious disregard of the
Health Care Prompt Payment Act, in which case the penalty shall not be more
than fifteen thousand dollars for each violation, not to exceed an aggregate
penalty of one hundred fifty thousand dollars;

(b) Suspension or revocation of the insurer’s license or certificate of authority
if the insurer knew or reasonably should have known it was in violation of the
act; and

(c) Withdrawal of the insurer’s prompt payment act compliance statement for
such time as the director determines.

(4) Any insurer who violates a cease and desist order under subsection (3) of
this section may, after notice and hearing and upon order of the director, be
subject to:

(a) A monetary penalty of not more than thirty thousand dollars for each
violation, not to exceed an aggregate penalty of one hundred fifty thousand
dollars; and

(b) Suspension or revocation of the insurer’s license or certificate of authori-
ty.

Source: Laws 2005, LB 389, § 8.

Cross References

Administrative Procedure Act, see section 84-920.
Insurers Examination Act, see section 44-5901.

44-8009 Applicability of act.

The Health Care Prompt Payment Act does not apply to any individual or
group policies that provide coverage for a specific disease, accident-only
coverage, hospital indemnity coverage, disability income coverage, medicare
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supplement coverage, long-term care coverage, or other limited-benefit cover-
age. The act does not apply to any claim submitted before January 1, 2006.

Source: Laws 2005, LB 389, § 9.

44-8010 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out the
Health Care Prompt Payment Act.

Source: Laws 2005, LB 389, § 10.

ARTICLE 81
NEBRASKA PROTECTION IN ANNUITY TRANSACTIONS ACT

Section

44-8101. Act, how cited.

44-8102. Purpose of act.

44-8103. Applicability of act.

44-8104. Act; exemptions.

44-8105. Terms, defined.

44-8106. Recommendation; purchase or exchange of annuity; requirements; insurer;
duties.

44-8107. Director of Insurance; powers; violations.

44-8101 Act, how cited.
Sections 44-8101 to 44-8107 shall be known and may be cited as the
Nebraska Protection in Annuity Transactions Act.
Source: Laws 2006, LB 875, § 13; Laws 2007, LB117, § 26.

44-8102 Purpose of act.

The purpose of the Nebraska Protection in Annuity Transactions Act is to set
forth standards and procedures for recommendations made by insurance pro-
ducers and insurers to consumers regarding annuity transactions so that
consumers’ insurance needs and financial objectives at the time of the transac-
tion are appropriately addressed.

Source: Laws 2006, LB 875, § 14; Laws 2007, LB117, § 27.

44-8103 Applicability of act.

The Nebraska Protection in Annuity Transactions Act applies to any recom-
mendation to purchase or exchange an annuity made to a consumer by an
insurance producer, or an insurer if an insurance producer is not involved, that
results in the recommended purchase or exchange.

Source: Laws 2006, LB 875, § 15; Laws 2007, LB117, § 28.

44-8104 Act; exemptions.

Unless otherwise specifically included, the Nebraska Protection in Annuity
Transactions Act does not apply to recommendations involving:

(1) Direct response solicitations if there is no recommendation based on
information collected from the consumer pursuant to the act; or

(2) Contracts used to fund:

(a) An employee pension or welfare benefit plan that is covered by the federal
Employee Retirement Income Security Act of 1974;
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(b) A plan described by section 401(a), 401(k), 403(b), 408(k), or 408(p) of the
Internal Revenue Code if established or maintained by an employer;

(c) A government or church plan defined in section 414 of the Internal
Revenue Code, a government or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax exempt organization
under section 457 of the Internal Revenue Code;

(d) A nonqualified deferred compensation arrangement established or main-
tained by an employer or plan sponsor;

(e) Settlements of or assumptions of liabilities associated with personal injury
litigation or any dispute or claim resolution process; or

(f) Contracts entered into pursuant to the Burial Pre-Need Sale Act.

Source: Laws 2006, LB 875, § 16; Laws 2007, LB117, § 29.

Cross References

Burial Pre-Need Sale Act, see section 12-1101.

44-8105 Terms, defined.
For purposes of the Nebraska Protection in Annuity Transactions Act:

(1) Annuity means a fixed annuity or variable annuity that is individually
solicited, whether the product is classified as an individual or group annuity;

(2) Insurer means a company required to be licensed under the laws of this
state to provide insurance products, including annuities;

(3) Insurance producer means a person required to be licensed under the
laws of this state to sell, solicit, or negotiate insurance, including annuities; and

(4) Recommendation means advice provided by an insurance producer, or an
insurer if an insurance producer is not involved, to a consumer that results in a
purchase or exchange of an annuity in accordance with that advice.

Source: Laws 2006, LB 875, § 17; Laws 2007, LB117, § 30.

44-8106 Recommendation; purchase or exchange of annuity; requirements;
insurer; duties.

(1) The insurance producer, or insurer if an insurance producer is not
involved, shall have reasonable grounds to believe that the recommendation is
suitable for the consumer based on the facts disclosed by the consumer before
making a recommendation to a consumer under the Nebraska Protection in
Annuity Transactions Act. The recommendation shall be based on the facts
disclosed by the consumer relating to his or her investments, other insurance
products, and the financial situation and needs of the consumer.

(2) Before the execution of a purchase or exchange of an annuity resulting
from a recommendation, an insurance producer, or an insurer if an insurance
producer is not involved, shall make reasonable efforts to obtain information
concerning:

(a) The consumer’s financial status;
(b) The consumer’s tax status;
(c) The consumer’s investment objectives; and

(d) Such other information used or considered to be reasonable in making
recommendations to the consumer.
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(3)(a) Except as provided under subdivision (3)(b) of this section, neither an
insurance producer, nor an insurer if an insurance producer is not involved,
shall have any obligation to a consumer under subsection (1) of this section
related to any recommendation if the consumer:

(i) Refuses to provide relevant information requested by the insurance pro-
ducer or insurer;

(i) Decides to enter into an insurance transaction that is not based on a
recommendation of the insurance producer or insurer; or

(iii) Fails to provide complete or accurate information.

(b) If a consumer provides information as described in subdivision (3)(a) of
this section, an insurance producer or insurer shall make a recommendation
that is reasonable under all the circumstances that are actually known to the
insurance producer or insurer at the time of the recommendation.

(4)(a) An insurer shall:

(i) Assure that a system to supervise recommendations that is reasonably
designed to achieve compliance with the Nebraska Protection in Annuity
Transactions Act is established and maintained by complying with subdivisions
(4)(d) through (f) of this section; or

(ii) Establish and maintain a system to supervise recommendations.
(b) Such system shall include, but not be limited to:
(i) Maintaining written procedures; and

(ii) Conducting periodic reviews of its records that are reasonably designed to
assist in detecting and preventing violations of the act.

(c) A general agent and independent agency shall either adopt a system
established by an insurer to supervise recommendations of its insurance pro-
ducers that is reasonably designed to achieve compliance with the act or
establish and maintain such a system. Such system shall include, but not be
limited to:

(i) Maintaining written procedures; and

(ii) Conducting periodic reviews of records that are reasonably designed to
assist in detecting and preventing violations of the act.

(d) An insurer may contract with a third party, including a general agent or
independent agency, to establish and maintain a system of supervision as
required by subdivision (4)(a) of this section with respect to insurance produc-
ers under contract with or employed by the third party.

(e) An insurer shall make reasonable inquiry to assure that the third party
contracting under subdivision (4)(d) of this section is performing the functions
required under subdivision (4)(a) of this section and shall take such reasonable
action to enforce the contractual obligation to perform the functions. An
insurer may comply with its obligation to make reasonable inquiry by doing the
following:

(i) Obtaining annually a certification from a third-party senior manager that
the manager represents that the third party is performing the required func-
tions; and

(ii) Periodically selecting third parties contracting under subdivision (4)(d) of
this section to determine whether the third parties are performing the required
functions. The insurer shall perform those procedures to conduct the review
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that are reasonable under the circumstances. Such third parties shall be
selected based on reasonable selection criteria.

(f) An insurer shall have fulfilled its responsibilities under subdivision (4)(a)
of this section if the insurer:

(i) Contracts with a third party pursuant to subdivision (4)(d) of this section;
and

(i) Complies with the requirements to supervise in subdivision (4)(e) of this
section.

(g) An insurer, general agent, or independent agency is not required by
subdivision (4)(a) or (b) of this section to:

(i) Review all insurance producer solicited transactions; or

(ii) Supervise an insurance producer’s recommendations to consumers of
products other than the annuities offered by the insurer, general agent, or
independent agency.

(h) A general agent or independent agency contracting with an insurer
pursuant to subdivision (4)(d) of this section shall, when requested by the
insurer pursuant to subdivision (4)(e) of this section, promptly give a certifica-
tion as described in subdivision (4)(e)(i) of this section or give a clear statement
that it is unable to meet the certification criteria.

(i) No person may provide a certification under subdivision (4)(e)(i) of this
section unless:

(i) The person is a senior manager with responsibility for the delegated
functions; and

(ii) The person has a reasonable basis for making the certification.

(5) Compliance with the National Association of Securities Dealers Conduct
Rules pertaining to suitability shall satisfy the requirements under this section
for the recommendation of variable annuities. However, nothing in this subsec-
tion shall limit the ability of the Director of Insurance to enforce the act.

Source: Laws 2006, LB 875, § 18; Laws 2007, LB117, § 31.

44-8107 Director of Insurance; powers; violations.
(1) The Director of Insurance may order:

(a) An insurer to take reasonably appropriate corrective action for any
consumer harmed by an insurance producer’s or insurer’s violation of the
Nebraska Protection in Annuity Transactions Act;

(b) An insurance producer to take reasonably appropriate corrective action
for any consumer harmed by the insurance producer’s violation of the act; and

(c) A general agency or independent agency that employs or contracts with
an insurance producer to sell or solicit the sale of annuities to consumers, to
take reasonably appropriate corrective action for any consumer harmed by the
insurance producer’s violation of the act.

(2) A violation of the act shall be an unfair trade practice in the business of
insurance under the Unfair Insurance Trade Practices Act.

(3) The director may reduce or eliminate any applicable penalty under
section 44-1529 for a violation of subsection (1) or (2) of section 44-8106 or
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subdivision (3)(b) of such section if corrective action for the consumer was
taken promptly after a violation was discovered.

Source: Laws 2006, LB 875, § 19; Laws 2007, LB117, § 32.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

ARTICLE 82
CAPTIVE INSURERS ACT

Section

44-8201. Act, how cited.

44-8202. Purposes of act.

44-8203. Terms, defined.

44-8204. Name.

44-8205. Certificate of authority; application; fee; plan of operation; filings required;
director; powers; subsequent amendments; books and records.

44-8206. Management of business; director or officer; restriction.

44-8207. Certificate of authority; expiration; renewal; fee.

44-8208. Report; filing required; form; director; other reports.

44-8209. Total capital and surplus requirements; director; powers; letter of credit
requirements.

44-8210. Examinations.

44-8211. Investments; limitation on loans and investments.

44-8212. Credit for reserves ceded to reinsurer.

44-8213. Membership in guaranty associations.

44-8214. Voluntary dissolution; approval of director required; effect of dissolution.

44-8215. Suspension or revocation of certificate of authority; administrative fine;
grounds; notice; hearing; cease and desist order.

44-8216. Creation of special purpose financial captive insurers; applicability of act;
form of organization; powers; duties; powers of director; limitation on
dividends; confidentiality.

44-8217. Rules and regulations.

44-8218. Applicability of insurance laws.

44-8201 Act, how cited.

Sections 44-8201 to 44-8218 shall be known and may be cited as the Captive
Insurers Act.

Source: Laws 2007, LB117, § 35.

44-8202 Purposes of act.

The purposes of the Captive Insurers Act are to set forth the procedures for
organizing and regulating the operations of captive insurers within the State of
Nebraska and to encourage integrity, financial solvency, and stability of captive
insurers for the purpose of promoting the development of Nebraska businesses.

Source: Laws 2007, LB117, § 36.

44-8203 Terms, defined.
For purposes of the Captive Insurers Act:

(1) Affiliated entity means any entity that directly or indirectly controls, is
controlled by, or is under common control with a captive insurer;

(2) Captive insurer means a domestic insurer authorized under the act to
provide insurance and reinsurance to its parent, any affiliated entity, or both.
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Such insurance and reinsurance shall be limited to the risks, hazards, and
liabilities of its parent and affiliated entities;

(3) Control means the power to direct or cause the direction of the manage-
ment and policies of an entity through ownership of voting securities;

(4) Director means the Director of Insurance; and

(5) Parent means an entity that directly or indirectly owns, controls, or holds,
with power to vote, more than fifty percent of the outstanding voting securities
or other ownership interest of a captive insurer.

Source: Laws 2007, LB117, § 37.

44-8204 Name.

No captive insurer shall adopt the name of any existing insurer or any name
that may be misleading to the public.

Source: Laws 2007, LB117, § 38.

44-8205 Certificate of authority; application; fee; plan of operation; filings
required; director; powers; subsequent amendments; books and records.

(1) No person shall transact the business of insurance as a captive insurer
without first applying for and obtaining from the director a certificate of
authority. An applicant shall submit a nonrefundable application fee of five
hundred dollars with a plan of operation which includes:

(a) Articles of incorporation and bylaws or other documents of organization;
(b) Pro forma financial statements for two years;
(c) The source and nature of initial and ongoing capital;

(d) A feasibility study which discloses the types and adequacy of the insur-
ance programs of the captive insurer, the identity of the parent and affiliated
entities benefiting from such insurance program, and the relationships to the
captive insurer as well as all projected expenses, contracts, and a holding
company system chart identifying the ownership and relationship of the parent
and affiliated entities;

(e) Copies of all insurance and reinsurance agreements of the captive insurer
as well as disclosure of all transactions material to the insurance operations;

(f) Financial condition of the parent and, if requested by the director, any
affiliated entities, benefiting from the captive insurance program;

(g) A management overview including competence, experience, and integrity
of those controlling the insurance operations;

(h) A statement submitting to the jurisdiction of the director; and

(i) An explanation of how the operation of the captive insurer promotes the
development of a Nebraska business.

(2) If the plan of operation is accepted and approved by the director, the
articles and other documents of organization shall be filed in the office of the
Secretary of State. A copy of the articles or other documents of organization,
certified by the Secretary of State, shall be filed with the director. Amendments
to organizational documents shall be deemed a change to the plan of operation
and shall be filed with and approved by the director before they are submitted
to the Secretary of State.
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(3) The director may refuse to issue a certificate of authority until he or she is
reasonably satisfied that the plan of operation contains sufficient indication of a
successful insurance operation and that the captive insurer will be able to meet
expected or ongoing policy obligations.

(4) A captive insurer shall obtain prior written approval of any subsequent
amendments to any components of the original plan of operation. The director
shall deem that any captive insurer that has failed to disclose a transaction or a
series of transactions that would circumvent the Captive Insurers Act to be in
hazardous financial condition with respect to the public or its policyholders
and subject to suspension or revocation of the certificate of authority of the
captive insurer.

(5) Except as otherwise authorized in section 44-8216, a captive insurer may
only transact any line or lines of insurance specified in subdivisions (5), (7), (8),
(9), (10), and (18) of section 44-201. A captive insurer shall not transact
directors and officers insurance.

(6) Every captive insurer shall provide to the director books and records in
the state as to enable the financial examination of the captive insurer by the
director.

Source: Laws 2007, LB117, § 39.

44-8206 Management of business; director or officer; restriction.

A board of directors or other governing body consisting of not less than three
individuals shall manage the business of each captive insurer. The organization-
al documents or bylaws shall provide for the terms, meetings, and elections of
the directors and officers of the governing body. No individual may serve as a
director or officer who has been convicted of fraud involving any financial
institution or of a felony involving misuse of funds.

Source: Laws 2007, LB117, § 40.

44-8207 Certificate of authority; expiration; renewal; fee.

The certificate of authority issued to a captive insurer shall expire on June 30
of each year. The director shall renew the certificate of authority upon payment
of an annual renewal fee of five hundred dollars and all other required fees and
the filing of all required reports.

Source: Laws 2007, LB117, § 41.

44-8208 Report; filing required; form; director; other reports.

(1) Every captive insurer with a certificate of authority to transact business in
this state pursuant to the Captive Insurers Act shall file with the director a
report, signed and sworn to by its chief officers, of its financial condition as of
the end of each fiscal year. The report shall be in a form prescribed by the
director and contain such information as the director deems necessary for the
purpose of ascertaining whether the captive insurer can continue to meet its
policy obligations to its parent, affiliated entities, and claimants. The report
shall be filed within sixty days following the end of the captive insurer’s fiscal
year. The director may require that the report include the information required
by section 44-322, including any instructions, procedures, and guidelines con-
sistent with the act.
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(2) The director may prescribe the format and frequency of other reports to
be filed, which may include, but not be limited to, summary loss reports,
quarterly financial statements, audited annual financial statements, holding
company statements, biographical information on officers and directors, and
other professional reports.

Source: Laws 2007, LB117, § 42.

44-8209 Total capital and surplus requirements; director; powers; letter of
credit requirements.

(1) No captive insurer shall be permitted to transact any business in this state
unless it maintains total capital and surplus in the amount of at least one
hundred thousand dollars in such form as is acceptable to the director.

(2) Upon a written finding by the director that the approved plan of operation
or the operational results of the captive insurer require either additional capital
or a larger surplus than required by this section, the director may require that
additional capital or surplus, or both, be obtained. Additional capital or surplus
may be tendered in the form of an irrevocable evergreen letter of credit
acceptable to the director.

(3) Any letter of credit provided to satisfy the requirements of the Captive
Insurers Act shall be:

(a) Jointly held under the control of the director and the captive insurer for
the benefit of claimants;

(b) Issued or confirmed by an institution that is insured by the Federal
Deposit Insurance Corporation;

(c) The sole property of such captive insurer; and

(d) Free and clear of any claim or encumbrance.

Source: Laws 2007, LB117, § 43.

44-8210 Examinations.

The director may examine the financial condition, affairs, and management
of any applicant or captive insurer pursuant to the Insurers Examination Act.

Source: Laws 2007, LB117, § 44.

Cross References

Insurers Examination Act, see section 44-5901.

44-8211 Investments; limitation on loans and investments.

(1) Captive insurers shall be subject to the types and nature of investments as
set forth in the Insurers Investment Act, but not subject to any limitations
contained in such act as to invested amounts, except that the director may
prohibit or limit any investment that threatens the solvency or liquidity of any
such captive insurer or if such investments are not made in accordance with
the approved plan of operation.

(2) No captive insurer may make a loan to or an investment in its parent or
affiliated entities without prior written approval of the director and any such
transaction shall be evidenced by documentation approved by the director.
Loans of minimum capital and surplus funds are prohibited.

Source: Laws 2007, LB117, § 45.
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Cross References

Insurers Investment Act, see section 44-5101.

44-8212 Credit for reserves ceded to reinsurer.

(1) Except as otherwise provided in subsection (2) of this section, any captive
insurer authorized to do business in this state may take credit for reserves on
risks ceded to a reinsurer pursuant to the provisions of sections 44-416.05 to
44-416.10 and any rules and regulations adopted and promulgated under such
sections.

(2) Notwithstanding the provisions of subsection (1) of this section, any
captive insurer may cede risks to a reinsurer not meeting the standards of
sections 44-416.05 to 44-416.10 and may take reserve credits if the captive
insurer receives prior written approval from the director.

Source: Laws 2007, LB117, § 46.

44-8213 Membership in guaranty associations.

A captive insurer shall not be a member of the Nebraska Property and
Liability Insurance Guaranty Association or the Nebraska Life and Health
Insurance Guaranty Association. The Nebraska Property and Liability Insur-
ance Guaranty Association Act and the Nebraska Life and Health Insurance
Guaranty Association Act shall not be applicable to coverage offered by a
captive insurer.

Source: Laws 2007, LB117, § 47.

Cross References

Nebraska Life and Health Insurance Guaranty Association Act, see section 44-2720.
Nebraska Property and Liability Insurance Guaranty Association Act, see section 44-2418.

44-8214 Voluntary dissolution; approval of director required; effect of disso-
lution.

The director shall approve any voluntary dissolution of a captive insurer if
the director determines that all obligations of the captive insurer have been
satisfied. The dissolution of a captive insurer shall not impair the right of any
person to commence an action against the captive insurer for any liability
previously incurred.

Source: Laws 2007, LB117, § 48.

44-8215 Suspension or revocation of certificate of authority; administrative
fine; grounds; notice; hearing; cease and desist order.

(1) After notice and a hearing conducted pursuant to the Administrative
Procedure Act, the director may suspend or revoke a certificate of authority or
may impose an administrative fine not to exceed one thousand dollars per
violation, or any combination of such actions, if the director finds the captive
insurer:

(a) Engages in financial practices that make further transaction of business in
this state hazardous or injurious to claimants or the public as defined by rule
and regulation adopted and promulgated by the director;

(b) Within fifteen business days fails to respond to an inquiry of the director;

(c) Fails to pay any final judgment rendered against it in this state on any
contractual obligation in a reasonable period of time;
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(d) Conducts business fraudulently or has not met its contractual obligations
in good faith; or

(e) Violates any provision of the laws of this or any other state.

(2) In lieu of or in addition to the administrative fines set forth in subsection
(1) of this section, the director may issue a cease and desist order to a captive
insurer if the captive insurer engages in any of the activities set forth in
subsection (1) of this section.

Source: Laws 2007, LB117, § 49.

Cross References

Administrative Procedure Act, see section 84-920.

44-8216 Creation of special purpose financial captive insurers; applicability
of act; form of organization; powers; duties; powers of director; limitation on
dividends; confidentiality.

(1) This section provides for the creation of special purpose financial captive
insurers to diversify and broaden insurers’ access to sources of capital.

(2) For purposes of this section:

(a) Counterparty means a special purpose financial captive insurer’s parent
or affiliated entity, which is an insurer domiciled in Nebraska that cedes life
insurance risks to the special purpose financial captive insurer pursuant to the
special purpose financial captive insurer contract;

(b) Insolvency or insolvent means that the special purpose financial captive
insurer is unable to pay its obligations when they are due, unless those
obligations are the subject of a bona fide dispute;

(c) Insurance securitization means a package of related risk transfer instru-
ments, capital market offerings, and facilitating administrative agreements,
under which a special purpose financial captive insurer obtains proceeds either
directly or indirectly through the issuance of securities, and may hold the
proceeds in trust to secure the obligations of the special purpose financial
captive insurer under one or more special purpose financial captive insurer
contracts, in that the investment risk to the holders of the securities is
contingent upon the obligations of the special purpose financial captive insurer
to the counterparty under the special purpose financial captive insurer contract
in accordance with the transaction terms and pursuant to the Captive Insurers
Act;

(d) Organizational document means the special purpose financial captive
insurer’s articles of incorporation, articles of organization, bylaws, operating
agreement, or other foundational documents that establish the special purpose
financial captive insurer as a legal entity or prescribes its existence;

(e) Permitted investments means those investments that meet the qualifica-
tions set forth in section 44-8211;

(f) Securities means debt obligations, equity investments, surplus certificates,
surplus notes, funding agreements, derivatives, and other legal forms of finan-
cial instruments;

(g) Special purpose financial captive insurer means a captive insurer which
has received a certificate of authority from the director for the limited purposes
provided for in this section;
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(h) Special purpose financial captive insurer contract means a contract
between the special purpose financial captive insurer and the counterparty
pursuant to which the special purpose financial captive insurer agrees to
provide insurance or reinsurance protection to the counterparty for risks
associated with the counterparty’s insurance or reinsurance business; and

(i) Special purpose financial captive insurer securities means the securities
issued by a special purpose financial captive insurer.

(3)(a) The provisions of the Captive Insurers Act, other than those in subdivi-
sion (3)(b) of this section, apply to a special purpose financial captive insurer. If
a conflict occurs between a provision of the act not in this section and a
provision of this section, the latter controls.

(b) The requirements of this section shall not apply to specific special purpose
financial captive insurers if the director finds a specific requirement is inappro-
priate due to the nature of the risks to be insured by the special purpose
financial captive insurer and if the special purpose financial captive insurer
meets criteria established by rules and regulations adopted and promulgated by
the director.

(4) A special purpose financial captive insurer may be established as a stock
corporation, limited liability company, partnership, or other form of organiza-
tion approved by the director.

(5)(a) A special purpose financial captive insurer may not issue a contract for
assumption of risk or indemnification of loss other than a special purpose
financial captive insurer contract. However, the special purpose financial
captive insurer may cede risks assumed through a special purpose financial
captive insurer contract to third-party reinsurers through the purchase of
reinsurance or retrocession protection if approved by the director.

(b) A special purpose financial captive insurer may enter into contracts and
conduct other commercial activities related or incidental to and necessary to
fulfill the purposes of the special purpose financial captive insurer contract,
insurance securitization, and this section. Those activities may include, but are
not limited to: Entering into special purpose financial captive insurer contracts;
issuing securities of the special purpose financial captive insurer in accordance
with applicable securities law; complying with the terms of these contracts or
securities; entering into trust, swap, tax, administration, reimbursement, or
fiscal agent transactions; or complying with trust indenture, reinsurance, retro-
cession, and other agreements necessary or incidental to effectuate an insur-
ance securitization in compliance with this section and in the plan of operation
approved by the director.

(6)(a) A special purpose financial captive insurer may issue securities, subject
to and in accordance with applicable law, its approved plan of operation, and
its organization documents.

(b) A special purpose financial captive insurer, in connection with the
issuance of securities, may enter into and perform all of its obligations under
any required contracts to facilitate the issuance of these securities.

(c) The obligation to repay principal or interest, or both, on the securities
issued by the special purpose financial captive insurer shall be designed to
reflect the risk associated with the obligations of the special purpose financial
captive insurer to the counterparty under the special purpose financial captive
insurer contract.
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(7) A special purpose financial captive insurer may enter into swap agree-
ments, or other forms of asset management agreements, including guaranteed
investment contracts, or other transactions that have the objective of leveling
timing differences in funding of up-front or ongoing transaction expenses or
managing asset, credit, prepayment, or interest rate risk of the investments in
the trust to ensure that the investments are sufficient to assure payment or
repayment of the securities, and related interest or principal payments, issued
pursuant to a special purpose financial captive insurer insurance securitization
transaction or the obligations of the special purpose financial captive insurer
under the special purpose financial captive insurer contract or for any other
purpose approved by the director. All asset management agreements entered
into by the special purpose financial captive insurer must be approved by the
director.

(8)(a) A special purpose financial captive insurer, at any given time, may
enter into and effectuate a special purpose financial captive insurer contract
with a counterparty if the special purpose financial captive insurer contract
obligates the special purpose financial captive insurer to indemnify the counter-
party for losses and contingent obligations of the special purpose financial
captive insurer under the special purpose financial captive insurer contract are
securitized through a special purpose financial captive insurer insurance secu-
ritization, which security for such obligations may be funded and secured with
assets held in trust for the benefit of the counterparty pursuant to agreements
contemplated by this section and invested in a manner that meet the criteria as
provided in section 44-8211.

(b) A special purpose financial captive insurer may enter into agreements
with affiliated companies and third parties and conduct business necessary to
fulfill its obligations and administrative duties incidental to the insurance
securitization and the special purpose financial captive insurer contract. The
agreements may include management and administrative services agreements
and other allocation and cost sharing agreements, or swap and asset manage-
ment agreements, or both, or agreements for other contemplated types of
transactions provided in this section.

(c) A special purpose financial captive insurer contract must contain provi-
sions that:

(i) Require the special purpose financial captive insurer to either (A) enter
into a trust agreement specifying what recoverables or reserves, or both, the
agreement is to cover and to establish a trust account for the benefit of the
counterparty and the security holders or (B) establish such other method of
security acceptable to the director;

(ii) Stipulate that assets deposited in the trust account must be valued in
accordance with their current fair market value and must consist only of
permitted investments;

(iii) If a trust arrangement is used, require the special purpose financial
captive insurer, before depositing assets with the trustee, to execute assign-
ments, to execute endorsements in blank, or to take such actions as are
necessary to transfer legal title to the trustee of all shares, obligations, or other
assets requiring assignments, in order that the counterparty, or the trustee
upon the direction of the counterparty, may negotiate whenever necessary the
assets without consent or signature from the special purpose financial captive
insurer or another entity; and

2010 Cumulative Supplement 1202



CAPTIVE INSURERS ACT § 44-8216

(iv) If a trust arrangement is used, stipulate that the special purpose financial
captive insurer and the counterparty agree that the assets in the trust account,
established pursuant to the provisions of the special purpose financial captive
insurer contract, may be withdrawn by the counterparty, or the trustee on its
behalf, at any time, only in accordance with the terms of the special purpose
financial captive insurer contract, and must be utilized and applied by the
counterparty or any successor of the counterparty by operation of law, includ-
ing, subject to the provisions of this section, but without further limitation, any
liquidator, rehabilitator, or receiver of the counterparty, without diminution
because of insolvency on the part of the counterparty or the special purpose
financial captive insurer, only for the purposes set forth in the credit for
reinsurance laws and rules and regulations of this state.

(d) The special purpose financial captive insurer contract may contain
provisions that give the special purpose financial captive insurer the right to
seek approval from the counterparty to withdraw from the trust all or part of
the assets, or income from them, contained in the trust and to transfer the
assets to the special purpose financial captive insurer if such provisions comply
with the credit for reinsurance laws and rules and regulations of this state.

(9) A special purpose financial captive insurer contract meeting the provi-
sions of this section must be granted credit for reinsurance treatment or
otherwise qualify as an asset or a reduction from liability for reinsurance ceded
by a domestic insurer to a special purpose financial captive insurer as an
assuming insurer for the benefit of the counterparty if and only to the extent:

(a) Of the value of the assets held in trust for, or clean, irrevocable,
unconditional letters of credit, issued or confirmed by a qualified United States
financial institution as defined in section 44-416.08, or as approved by the
director, for the benefit of the counterparty under the special purpose financial
captive insurer contract; and

(b) The assets are held or invested in one or more of the forms allowed in
section 44-8211.

(10)(a)(i) Notwithstanding the provisions of the Nebraska Insurers Supervi-
sion, Rehabilitation, and Liquidation Act, the director may apply to the district
court of Lancaster County for an order authorizing the director to rehabilitate
or liquidate a special purpose financial captive insurer domiciled in this state
on one or more of the following grounds:

(A) There has been embezzlement, wrongful sequestration, dissipation, or
diversion of the assets of the special purpose financial captive insurer intended
to be used to pay amounts owed to the counterparty or the holders of special
purpose financial captive insurer securities; or

(B) The special purpose financial captive insurer is insolvent and the holders
of a majority in outstanding principal amount of each class of special purpose
financial captive insurer securities request or consent to conservation, rehabili-
tation, or liquidation pursuant to the provisions of this section.

(ii) The court may not grant relief provided by subdivision (10)(a)(i) of this
section unless, after notice and a hearing, the director establishes that relief]
must be granted.

(b) Notwithstanding any other applicable law, rule, or regulation, upon any
order of rehabilitation or liquidation of a special purpose financial captive
insurer, the receiver shall manage the assets and liabilities of the special
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purpose financial captive insurer pursuant to the provisions of subsection (11)
of this section.

(c) With respect to amounts recoverable under a special purpose financial
captive insurer contract, the amount recoverable by the receiver must not be
reduced or diminished as a result of the entry of an order of conservation,
rehabilitation, or liquidation with respect to the counterparty, notwithstanding
another provision in the contracts or other documentation governing the
special purpose financial captive insurer insurance securitization.

(d) An application or petition, or a temporary restraining order or injunction
issued pursuant to the provisions of the Nebraska Insurers Supervision, Reha-
bilitation, and Liquidation Act, with respect to a counterparty does not prohibit
the transaction of a business by a special purpose financial captive insurer,
including any payment by a special purpose financial captive insurer made
pursuant to a special purpose financial captive insurer security, or any action
or proceeding against a special purpose financial captive insurer or its assets.

(e) Notwithstanding the provisions of any applicable law or rule or regula-
tion, the commencement of a summary proceeding or other interim proceeding
commenced before a formal delinquency proceeding with respect to a special
purpose financial captive insurer, and any order issued by the court, does not
prohibit the payment by a special purpose financial captive insurer made
pursuant to a special purpose financial captive insurer security or special
purpose financial captive insurer contract or the special purpose financial
captive insurer from taking any action required to make the payment.

(f) Notwithstanding the provisions of any other applicable law, rule, or
regulation:

(i) A receiver of a counterparty may not void a nonfraudulent transfer by a
counterparty to a special purpose financial captive insurer of money or other
property made pursuant to a special purpose financial captive insurer contract;
and

(ii) A receiver of a special purpose financial captive insurer may not void a
nonfraudulent transfer by the special purpose financial captive insurer of
money or other property made to a counterparty pursuant to a special purpose
financial captive insurer contract or made to or for the benefit of any holder of
a special purpose financial captive insurer security on account of the special
purpose financial captive insurer security.

(g) With the exception of the fulfillment of the obligations under a special
purpose financial captive insurer contract, and notwithstanding the provisions
of any other applicable law or rule or regulation, the assets of a special purpose
financial captive insurer, including assets held in trust, must not be consolidat-
ed with or included in the estate of a counterparty in any delinquency proceed-
ing against the counterparty pursuant to the provisions of this section for any
purpose including, without limitation, distribution to creditors of the counter-
party.

(11) A special purpose financial captive insurer may not declare or pay
dividends in any form to its owners other than in accordance with the
insurance securitization transaction agreements, and in no instance shall the
dividends decrease the capital of the special purpose financial captive insurer
below two hundred fifty thousand dollars, and, after giving effect to the
dividends, the assets of the special purpose financial captive insurer, including
any assets held in trust pursuant to the terms of the insurance securitization,
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must be sufficient to satisfy the director that it can meet its obligations.
Approval by the director of an ongoing plan for the payment of dividends,
interest on securities, or other distribution by a special purpose financial
captive insurer must be conditioned upon the retention, at the time of each
payment, of capital or surplus equal to or in excess of amounts specified by, or
determined in accordance with formulas approved for the special purpose
financial captive insurer by, the director.

(12) Information submitted pursuant to the provisions of this section shall be
given confidential treatment, shall not be subject to subpoena, and shall not be
made public by the director or any other person, except to other state, federal,
foreign, and international regulatory and law enforcement agencies if the
recipient agrees in writing to maintain the confidentiality of the information,
without the prior written consent of the special purpose financial captive
insurer unless the director, after giving the special purpose financial captive
insurer notice and opportunity to be heard, determines that the best interest of
policyholders, shareholders, or the public will be served by the publication
thereof, in which event he or she may publish all or any part thereof in such
manner as he or she may deem appropriate.

Source: Laws 2007, LB117, § 50.

Cross References

Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act, see section 44-4862.

44-8217 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out the
Captive Insurers Act.

Source: Laws 2007, LB117, § 51.

44-8218 Applicability of insurance laws.

(1) The insurance laws of this state shall not apply to captive insurers except
as permitted in the Captive Insurers Act.

(2) The following provisions of Chapter 44 apply to captive insurers:

(a) The Insurers Examination Act;

(b) Sections 44-101, 44-101.01, 44-102, 44-103, 44-114, 44-116, 44-154,
44-205.01, 44-231, 44-301, 44-318, 44-320, 44-326, and 44-360; and

(c) The Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act.
Such act shall only apply to a captive insurer that provides insurance and
reinsurance to a parent or affiliated entity that is an insurer.

Source: Laws 2007, LB117, § 52.

Cross References

Insurers Examination Act, see section 44-5901.
Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act, see section 44-4862.

ARTICLE 83
DISCOUNT MEDICAL PLAN ORGANIZATION ACT

Section
44-8301. Act, how cited.
44-8302. Purpose of act.
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Section

44-8303. Terms, defined.

44-8304. Control; presumption.

44-8305. Applicability of act.

44-8306. Certificate of registration; application; fee; director; duties; renewal; applica-
tion; fee; disciplinary actions; grounds; hearing; cease and desist order;
penalty.

44-8307. Director; examination or investigation; powers; expenses.

44-8308. Charges authorized; right to cancel membership; plan sold in conjunction
with other products; duties.

44-8309. Written provider agreement required; contents; Internet web site; informa-
tion required; toll-free telephone number.

44-8310. Marketing; written agreement required; approval of advertising; powers of
director.

44-8311. Communications to prospective members and members; requirements; dis-
closures required; new member; terms and conditions of plan; information
included.

44-8312. Change in information; notice to director.

44-8313. Annual report; contents; failure to file; effect.

44-8314. Violation; unfair trade practice; administrative penalty; fraudulent insurance
act; restitution.

44-8315. Violations of act; cease and desist order; hearing; appeal; director; additional
powers.

44-8316. Rules and regulations.

44-8301 Act, how cited.

Sections 44-8301 to 44-8316 shall be known and may be cited as the Discount
Medical Plan Organization Act.

Source: Laws 2008, LB855, § 33.

44-8302 Purpose of act.

The purpose of the Discount Medical Plan Organization Act is to promote the
public interest by establishing standards for discount medical plan organiza-
tions to protect consumers from unfair or deceptive marketing, sales, or
enrollment practices and to facilitate consumer understanding of the role and
function of discount medical plan organizations in providing access to medical
or ancillary services.

Source: Laws 2008, LB855, § 34.

44-8303 Terms, defined.
For purposes of the Discount Medical Plan Organization Act:

(1) Affiliate means a person that directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with the
person specified;

(2) Ancillary services includes, but is not limited to, audiology, dental, vision,
mental health, substance abuse, chiropractic, and podiatry services;

(3) Control or controlled by or under common control with means the
possession, direct or indirect, of the power to direct or cause the direction of
the management and policies of a person, whether through the ownership of
voting securities, by contract other than a commercial contract for goods or
nonmanagement services, or otherwise, unless the power is the result of an
official position with or corporate office held by the person;

(4) Director means the Director of Insurance;
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(5)(a) Discount medical plan means a business arrangement or contract in
which a person, in exchange for fees, dues, charges, or other consideration,
offers access for its members to providers of medical or ancillary services and
the right to receive discounts on medical or ancillary services provided under
the discount medical plan from those providers.

(b) Discount medical plan does not include a plan that does not charge a
membership or other fee to use the plan’s discount medical card;

(6) Discount medical plan organization means an entity that, in exchange for
fees, dues, charges, or other consideration, provides access for discount medi-
cal plan members to providers of medical or ancillary services and the right to
receive medical or ancillary services from those providers at a discount. It is
the organization that contracts with providers, provider networks, or other
discount medical plan organizations to offer access to medical or ancillary
services at a discount and determines the charge to discount medical plan
members;

(7) Facility means an institution providing medical or ancillary services or a
health care setting. Facility includes, but is not limited to:

(a) A hospital or other licensed inpatient center;
(b) An ambulatory surgical or treatment center;
(c) A skilled nursing center;

(d) A residential treatment center;

(e) A rehabilitation center; and

(f) A diagnostic, laboratory, or imaging center;

(8) Health care professional means a physician, pharmacist, or other health
care practitioner who is licensed, accredited, or certified to perform specified
medical or ancillary services within the scope of his or her license, accredita-
tion, certification, or other appropriate authority and consistent with state law;

(9) Health carrier means an entity certified under and subject to the insur-
ance laws and rules and regulations of this state or subject to the jurisdiction of
the director that contracts or offers to contract to provide, deliver, arrange for,
pay for, or reimburse any of the costs of health care services, including a
sickness and accident insurance company, a health maintenance organization,
a nonprofit hospital and health service corporation, or any other entity provid-
ing a plan of health insurance, health benefits, or medical or ancillary services;

(10) Marketer means a person or entity that markets, promotes, sells, or
distributes a discount medical plan including a private label entity that places
its name on and markets or distributes a discount medical plan pursuant to a
marketing agreement with a discount medical plan organization;

(11) Medical services means any maintenance care of, or preventive care for,
the human body or care, service, or treatment of an illness or dysfunction of, or
injury to, the human body. Medical services includes, but is not limited to,
physician care, inpatient care, hospital surgical services, emergency services,
ambulance services, laboratory services, and medical equipment and supplies.
Medical services does not include pharmacy services or ancillary services;

(12) Member means any individual who pays fees, dues, charges, or other
consideration for the right to receive the benefits of a discount medical plan;
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(13) Person means an individual, a corporation, a partnership, an associa-
tion, a joint venture, a joint stock company, a trust, an unincorporated organi-
zation, or any similar entity or any combination of the foregoing;

(14) Provider means any health care professional or facility that has contract-
ed, directly or indirectly, with a discount medical plan organization to provide
medical or ancillary services to members; and

(15) Provider network means an entity that negotiates directly or indirectly
with a discount medical plan organization on behalf of more than one provider
to provide medical or ancillary services to members.

Source: Laws 2008, LB855, § 35.

44-8304 Control; presumption.

Control as used in the Discount Medical Plan Organization Act is presumed
to exist if any person, directly or indirectly, owns, holds with the power to vote,
or holds proxies representing ten percent or more of the voting securities of any
other person. This presumption may be rebutted by a showing made in the
manner provided in subsection (11) of section 44-2132 that control does not
exist in fact. The director may determine, after furnishing all persons in interest
notice and opportunity to be heard and making specific findings of fact to
support the determination, that control exists in fact, notwithstanding the
absence of a presumption to that effect.

Source: Laws 2008, LB855, § 36.

44-8305 Applicability of act.

(1) The Discount Medical Plan Organization Act applies to all discount
medical plan organizations doing business in or from this state.

(2) A discount medical plan organization that is a health carrier is not
required to obtain a certificate of registration under section 44-8306, except
that each of its affiliates that operates as a discount medical plan organization
in this state shall obtain a certificate of registration under section 44-8306 and
comply with all other provisions of the act. The discount medical plan organiza-
tion is required to comply with sections 44-8308 to 44-8311 and report, in the
form and manner as the director may require, any of the information described
in subsection (2) of section 44-8313 that is not otherwise already reported.

(3) A provider who provides discounts to his or her own patients without any
cost or fee of any kind to the patient is not required to obtain and maintain a
certificate of registration under the act as a discount medical plan organization.

Source: Laws 2008, LB855, § 37.

44-8306 Certificate of registration; application; fee; director; duties; renewal;
application; fee; disciplinary actions; grounds; hearing; cease and desist order;
penalty.

(1) Before doing business in or from this state as a discount medical plan
organization, a discount medical plan organization:

(a) May transact business in this state under Chapter 21; and

(b) Shall obtain a certificate of registration from the director to operate as a
discount medical plan organization.
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(2) Each application for a certificate of registration to operate as a discount
medical plan organization shall:

(a) Be in a form prescribed by the director and verified by an officer or
authorized representative of the applicant;

(b) Be accompanied by an application fee not to exceed five hundred dollars;
(c) Include information on whether:

(i) A previous application for a certificate of registration or licensure has been
denied, revoked, suspended, or terminated for cause in any jurisdiction; and

(ii) The applicant is under investigation for or the subject of any pending
action or has been found in violation of a statute or regulation in any
jurisdiction within the previous five years; and

(d) Include information as the director may require that permits the director,
after reviewing all of the information submitted pursuant to this subsection, to
make a determination that the applicant:

(i) Is financially responsible;

(ii) Has adequate expertise or experience to operate a discount medical plan
organization; and

(iii) Is of good character.

(3) After the receipt of an application filed pursuant to subsection (2) of this
section, the director shall review the application and notify the applicant of any
deficiencies in the application.

(4) No more than ninety days after the date of receipt of a completed
application, the director shall issue a certificate of registration if the director is
satisfied that the applicant has met the requirements of subsection (2) of this
section or shall deny the application and state the grounds for denial.

(5) Prior to issuance of a certificate of registration by the director, each
discount medical plan organization shall establish an Internet web site in order
to conform to the requirements of subsection (2) of section 44-8309.

(6)(a) A registration is effective for one year unless before its expiration it is
renewed in accordance with this subsection or suspended or revoked in
accordance with subsection (7) of this section.

(b) At least ninety days before a certificate of registration is set to expire, the
discount medical plan organization shall submit:

(i) A renewal application form; and

(ii) The renewal fee.

(c) The director shall renew the certificate of registration of each holder that
meets the requirements of the Discount Medical Plan Organization Act and
pays the renewal fee of three hundred dollars.

(7)(a) The director may suspend or revoke a certificate of registration after
notice and hearing held in accordance with the Administrative Procedure Act if
the director finds that any of the following conditions exist:

(i) The discount medical plan organization is not operating in compliance
with the Discount Medical Plan Organization Act;

(ii) The discount medical plan organization has advertised, merchandised, or
attempted to merchandise its services in such a manner as to misrepresent its
services or capacity for service or has engaged in deceptive, misleading, or
unfair practices with respect to advertising or merchandising;
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(iii) The discount medical plan organization is not fulfilling its obligations as
a discount medical plan organization; or

(iv) The continued operation of the discount medical plan organization would
be hazardous to its members.

(b) If the director has cause to believe that grounds for the denial or
nonrenewal of a certificate of registration exist, the director shall notify the
discount medical plan organization in writing specifically stating the grounds
for the refusal to grant or renew the certificate of registration. The applicant or
registrant has thirty days after receipt of such notification to demand a hearing.
The hearing shall be held no more than thirty days after receipt of such demand
by the director and shall be held in accordance with the Administrative
Procedure Act.

(c)(i) The director shall, in his or her order suspending the authority of the
discount medical plan organization to enroll new members, specify the period
during which the suspension is to be in effect and the conditions, if any, that
must be met by the discount medical plan organization prior to reinstatement
of its certificate of registration to enroll members.

(ii) The director may rescind or modify the order of suspension prior to the
expiration of the suspension period.

(iii) The certificate of registration of a discount medical plan organization
shall not be reinstated unless requested by the discount medical plan organiza-
tion. The director shall not grant the request for reinstatement if the director
finds that the circumstances for which the suspension occurred still exist or are
likely to recur.

(8) In lieu of suspending or revoking a discount medical plan organization’s
certificate of registration under subsection (7) of this section, if the discount
medical plan organization has violated any provision of the Discount Medical
Plan Organization Act, the director may:

(a) Issue and cause to be served upon the organization charged with the
violation a copy of the findings and an order requiring the organization to cease
and desist from engaging in the act or practice that constitutes the violation;
and

(b) Impose a monetary penalty of not more than one thousand dollars for
each violation.

(9) Each registered discount medical plan organization shall notify the
director immediately whenever the discount medical plan organization’s certifi-
cate of registration or other form of authority to operate as a discount medical
plan organization in another state is suspended, revoked, or not renewed in
that state.

Source: Laws 2008, LB855, § 38.

Cross References

Administrative Procedure Act, see section 84-920.

44-8307 Director; examination or investigation; powers; expenses.

(1) The director may examine or investigate the business and affairs of any
discount medical plan organization to protect the interests of the residents of
this state based on the following reasons, including, but not limited to, com-
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plaint indices, recent complaints, information from other states, or as the
director deems necessary.

(2) An examination or investigation conducted as provided in subsection (1)
of this section shall be performed in accordance with the provisions of the
Insurers Examination Act.

(3) The director may:

(a) Order any discount medical plan organization or applicant that operates a
discount medical plan organization to produce any records, books, files, adver-
tising and solicitation materials, or other information; and

(b) Take statements under oath to determine whether the discount medical
plan organization or applicant is in violation of the law or is acting contrary to
the public interest.

(4) The discount medical plan organization or applicant that is the subject of]
the examination or investigation shall pay the expenses incurred in conducting
the examination or investigation. Failure by the discount medical plan organi-
zation or applicant to pay such expenses is grounds for denial of a certificate of
registration to operate as a discount medical plan organization or revocation of
a certificate of registration to operate as a discount medical plan organization.

Source: Laws 2008, LB855, § 39.

Cross References

Insurers Examination Act, see section 44-5901.

44-8308 Charges authorized; right to cancel membership; plan sold in
conjunction with other products; duties.

(1) A discount medical plan organization may charge a periodic charge as
well as a reasonable one-time processing fee for a discount medical plan.

(2)(a)(i) If a member cancels his or her membership in the discount medical
plan organization within thirty days after the date of receipt of the written
document for the discount medical plan described in subsection (4) of section
44-8311, the member shall receive a reimbursement of all periodic charges and
the amount of any one-time processing fee that exceeds thirty dollars upon
return of the discount medical plan card to the discount medical plan organiza-
tion.

(ii)(A) Cancellation occurs when notice of cancellation is given to the dis-
count medical plan organization.

(B) Notice of cancellation is deemed given when delivered by hand or
deposited in a mailbox, properly addressed, and postage prepaid to the mailing
address of the discount medical plan organization.

(iii) A discount medical plan organization shall return any periodic charge
charged or collected after the member has returned the discount medical plan
card or given the discount medical plan organization notice of cancellation.

(b) If the discount medical plan organization cancels a membership for any|
reason other than nonpayment of charges by the member, the discount medical
plan organization shall make a pro rata reimbursement of all periodic charges
to the member.

(3) When a marketer or discount medical plan organization sells a discount
medical plan in conjunction with any other products, the marketer or discount
medical plan organization shall:
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(a) Provide the charges for each discount medical plan in writing to the
member; or

(b) Reimburse the member for all periodic charges for the discount medical
plan if the member cancels his or her membership in accordance with subdivi-
sion (2)(a) of this section.

(4) Any discount medical plan organization that is a health carrier that
provides a discount medical plan product that is incidental to the insured
product is not subject to this section.

Source: Laws 2008, LB855, § 40.

44-8309 Written provider agreement required; contents; Internet web site;
information required; toll-free telephone number.

(1)(a) A discount medical plan organization shall have a written provider
agreement with all providers offering medical or ancillary services to its
members. The written provider agreement may be entered into directly with the
provider or indirectly with a provider network to which the provider belongs.

(b) A provider agreement between a discount medical plan organization and
a provider shall provide the following:

(i) A list of the medical or ancillary services and products to be provided at a
discount;

(ii) The amount or amounts of the discounts or, alternatively, a fee schedule
that reflects the provider’s discounted rates; and

(iii) That the provider will not charge members more than the discounted
rates.

(c) A provider agreement between a discount medical plan organization and a
provider network shall require that the provider network have written agree-
ments with its providers that:

(i) Contain the provisions described in subdivision (1)(b) of this section;

(ii) Authorize the provider network to contract with the discount medical
plan organization on behalf of the provider; and

(iii) Require the provider network to maintain an up-to-date list of its
contracted providers and to provide the list on a monthly basis to the discount
medical plan organization.

(d) A provider agreement between a discount medical plan organization and
an entity that contracts with a provider network shall require that the entity, in
its contract with the provider network, require the provider network to have
written agreements with its providers that comply with subdivision (1)(c) of this
section.

(e) The discount medical plan organization shall maintain a copy of each
active provider agreement into which it has entered.

(2) Each discount medical plan organization shall maintain on an Internet
web site an up-to-date list of the names and addresses of the providers with
which it has contracted directly or through a provider network. The web site
address shall be prominently displayed on all of its advertisements, marketing
materials, brochures, and discount medical plan cards. This subsection applies
to those providers with which the discount medical plan organization has
contracted directly as well as those providers that are members of a provider
network with which the discount medical plan organization has contracted.
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(3) Each discount medical plan organization shall maintain a toll-free tele-
phone number for members to obtain additional information about and assis-
tance on the discount medical plan and an up-to-date list of the names and
addresses of the providers with which it has contracted directly or through a
provider network. The toll-free telephone number shall be prominently dis-
played on all of its advertisements, marketing materials, brochures, and dis-
count medical plan cards. Capable and competent personnel shall staff the toll-
free telephone number.

Source: Laws 2008, LB855, § 41.

44-8310 Marketing; written agreement required; approval of advertising;
powers of director.

(1) A discount medical plan organization may market directly or contract
with other marketers for the distribution of its product.

(2)(a) The discount medical plan organization shall have an executed written
agreement with each marketer prior to the marketer’'s marketing, promoting,
selling, or distributing the discount medical plan.

(b) The agreement between the discount medical plan organization and the
marketer shall prohibit the marketer from using advertising, marketing materi-
als, brochures, and discount medical plan cards without the discount medical
plan organization’s approval in writing.

(c) The discount medical plan organization shall be bound by and responsible
for the activities of a marketer that are within the scope of the marketer’s
agency relationship with the organization.

(3) A discount medical plan organization shall approve in writing all adver-
tisements, marketing materials, brochures, and discount cards used by market-
ers to market, promote, sell, or distribute the discount medical plan prior to
their use.

(4) Upon request, a discount medical plan organization shall submit to the
director all advertising, marketing materials, and brochures regarding a dis-
count medical plan.

Source: Laws 2008, LB855, § 42.

44-8311 Communications to prospective members and members; require-
ments; disclosures required; new member; terms and conditions of plan;
information included.

(1)(a) All advertisements, marketing materials, brochures, discount medical
plan cards, and any other communications of a discount medical plan organiza-
tion provided to prospective members and members shall be truthful and not
misleading in fact or in implication.

(b) Any advertisement, marketing material, brochure, discount medical plan
card, or other communication is misleading in fact or in implication if it has a
capacity or tendency to mislead or deceive based on the overall impression that
it is reasonably expected to create within the segment of the public to which it
is directed.

(2)(a) Except as otherwise provided in the Discount Medical Plan Organiza-
tion Act, as a disclaimer of any relationship between discount medical plan
benefits and insurance, or as a description of an insurance product connected
with a discount medical plan, a discount medical plan organization shall not
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use in its advertisements, marketing materials, brochures, or discount medical
plan cards the term insurance.

(b) Except as otherwise provided in state law, a discount medical plan
organization shall not describe or characterize the discount medical plan as
being insurance whenever a discount medical plan is bundled with an insur-
ance product and the insurance benefits are incidental to the discount medical
plan benefits.

(c) A discount medical plan organization shall not:

(i) Use in its advertisements, marketing materials, brochures, or discount
medical plan cards the terms health plan, coverage, copay, copayment, deduct-
ible, preexisting condition, guaranteed issue, premium, PPO, preferred provider
organization, or other terms in a manner that could reasonably mislead an
individual into believing that the discount medical plan is health insurance;

(ii) Use language in its advertisements, marketing materials, brochures, or
discount medical plan cards with respect to being licensed or registered by a
state insurance department in a manner that could reasonably mislead an
individual into believing that the discount medical plan is insurance or has
been endorsed by a state;

(iii) Make misleading, deceptive, or fraudulent representations regarding the
discount or range of discounts offered by the discount medical plan card or the
access to any range of discounts offered by the discount medical plan card;

(iv) Have restrictions on access to discount medical plan providers, including
waiting periods and notification periods, except for hospital services; or

(v) Pay providers any fees for medical or ancillary services or collect or
accept money from a member to pay a provider for medical or ancillary
services provided under the discount medical plan unless the discount medical
plan organization has an active certificate of authority to act as a third-party
administrator in accordance with the Third-Party Administrator Act.

(3)(a) Each discount medical plan organization shall make the following
general disclosures in writing in not less than twelve-point font on the first
content page of any advertisement, marketing material, or brochure made
available to the public relating to a discount medical plan together with any
enrollment forms given to a prospective member:

(i) That the plan is a discount plan and is not insurance coverage;

(ii) That the range of discounts for medical or ancillary services provided
under the plan will vary depending on the type of provider and medical or
ancillary service received;

(iii) Unless the discount medical plan organization has an active certificate of
authority to act as a third-party administrator as described in subdivision
(2)(c)(v) of this section, that the plan does not make payments to providers for
the medical or ancillary services received under the discount medical plan;

(iv) That the plan member is obligated to pay for all medical or ancillary
services but will receive a discount from those providers that have contracted
with the discount medical plan organization; and

(v) The toll-free telephone number and Internet web site address for the
registered discount medical plan organization for prospective members and
members to obtain additional information about and assistance on the discount
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medical plan and an up-to-date list of providers participating in the discount
medical plan.

(b) If the initial contact with a prospective member is by telephone, the
disclosures required under subdivision (a) of this subsection shall be made
orally and included in the initial written materials that describe the benefits
under the discount medical plan provided to the prospective or new member.

(4)(a) In addition to the general disclosures required under subsection (3) of
this section, each discount medical plan organization shall provide to:

(i) Each prospective member, at the time of enrollment, information that
describes the terms and conditions of the discount medical plan, including any
limitations or restrictions on the refund of any processing fees or periodic
charges associated with the discount medical plan; and

(ii)) Each new member a written document that contains the terms and
conditions of the discount medical plan.

(b) The written document required under subdivision (a)(ii) of this subsection
shall be clear and include the following information:

(1) The name of the member;
(ii) The benefits to be provided under the discount medical plan;

(iii) Any processing fees and periodic charges associated with the discount
medical plan, including any limitations or restrictions on the refund of any
processing fees and periodic charges;

(iv) The frequency of payment of any processing fees and periodic charges
and procedures for changing the frequency of payment;

(v) Any limitations, exclusions, or exceptions regarding the receipt of dis-
count medical plan benefits;

(vi) Any waiting periods for certain medical or ancillary services under the
discount medical plan;

(vii) Procedures for obtaining discounts under the discount medical plan,
such as requiring members to contact the discount medical plan organization
to make an appointment with a provider on the member’s behalf;

(viii) Cancellation procedures, including information on the member’s thirty-
day cancellation rights and refund requirements and procedures for obtaining
refunds;

(ix) Renewal, termination, and cancellation terms and conditions;
(x) Procedures for adding new members to a family discount medical plan, if]
applicable;

(xi) Procedures for filing complaints under the discount medical plan organi-
zation’s complaint system and information that, if the member remains dissatis-
fied after completing the organization’s complaint system, the plan member
may contact his or her state insurance department; and

(xii) The name, toll-free telephone number, and mailing address of the
discount medical plan organization or other entity where the member can make
inquiries about the plan, send cancellation notices, and file complaints.

Source: Laws 2008, LB855, § 43.

Cross References

Third-Party Administrator Act, see section 44-5801.
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44-8312 Change in information; notice to director.

Each discount medical plan organization shall provide the director notice of
any change in the discount medical plan organization’s name, address, tele-
phone number, principal business address or mailing address, or Internet web
site address no less than thirty days before such change is to occur.

Source: Laws 2008, LB855, § 44.

44-8313 Annual report; contents; failure to file; effect.

(1) If the information required in subsection (2) of this section is not provided
at the time of renewal of a certificate of registration under section 44-8306, a
discount medical plan organization shall file an annual report with the director
in the form prescribed by the director within three months after the end of each
fiscal year.

(2) The report shall include:

(a) If different from the initial application for a certificate of registration or at
the time of renewal of a certificate of registration, a list of the names and
residence addresses of all persons responsible for the conduct of the organiza-
tion’s affairs, together with a disclosure of the extent and nature of any
contracts or arrangements with such persons and the discount medical plan
organization, including any possible conflicts of interest;

(b) The number of discount medical plan members in the state; and

(c) Any other information relating to the performance of the discount medical
plan organization that may be required by the director.

(3)(a) Any discount medical plan organization that fails to file an annual
report in the form and within the time required by this section shall forfeit:

(i) Up to five hundred dollars each day for the first ten days during which the
violation continues; and

(ii) Up to one thousand dollars each day after the first ten days during which
the violation continues.

(b) Upon notice by the director, the discount medical plan organization
described in subdivision (a) of this subsection shall lose its authority to enroll
new members or to do business in this state if the violation continues.

Source: Laws 2008, LB855, § 45.

44-8314 Violation; unfair trade practice; administrative penalty; fraudulent
insurance act; restitution.

(1) A violation of the Discount Medical Plan Organization Act shall be an
unfair trade practice under the Unfair Insurance Trade Practices Act.

(2) In addition to the penalties and other enforcement provisions of the
Discount Medical Plan Organization Act, any person who willfully violates the
act is subject to administrative penalties of up to one thousand dollars per
violation.

(3) A person that willfully operates as or aids and abets another operating as
a discount medical plan organization in violation of subsection (1) of section
44-8306 commits a fraudulent insurance act under section 28-631.

(4) A person that collects fees for purported membership in a discount
medical plan but purposefully fails to provide the promised benefits commits a
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fraudulent insurance act under section 28-631. In addition, upon conviction,
such person shall be ordered to pay restitution to persons aggrieved by the
violation of the act. Restitution shall be ordered in addition to a fine or
imprisonment, but not in lieu of such fine or imprisonment.

Source: Laws 2008, LB855, § 46.

Cross References

Unfair Insurance Trade Practices Act, see section 44-1521.

44-8315 Violations of act; cease and desist order; hearing; appeal; director;
additional powers.

(1) The director may issue an order directing a discount medical plan
organization to cease and desist from engaging in any action or practice in
violation of the Discount Medical Plan Organization Act. Within ten days after
service of the cease and desist order, the organization may request a hearing on
the question of whether an action or practice in violation of the act has
occurred. Such hearing shall be conducted as provided by the Administrative
Procedure Act. The organization may appeal the decision of the director. Such
appeal shall be in accordance with the Administrative Procedure Act.

(2)(a) In addition to the penalties and other enforcement provisions of the
Discount Medical Plan Organization Act, the director may seek both temporary
and permanent injunctive relief when:

(i) A discount medical plan is being operated by a person or entity that is not
registered pursuant to the act; or

(ii) Any person, entity, or discount medical plan organization has engaged in
any activity prohibited by the act or any rules or regulations adopted and
promulgated pursuant to the act.

(b) The district court of Lancaster County shall have exclusive jurisdiction
over any proceeding brought pursuant to this section.

(3) The director’s authority to seek relief under this section is not conditioned
upon having conducted any proceeding pursuant to the provisions of the
Administrative Procedure Act.

Source: Laws 2008, LB855, § 47.

Cross References

Administrative Procedure Act, see section 84-920.

44-8316 Rules and regulations.

The director may adopt and promulgate rules and regulations to carry out the
provisions of the Discount Medical Plan Organization Act.

Source: Laws 2008, LB855, § 48.
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CHAPTER 45
INTEREST, LOANS, AND DEBT

Article.
1. Interest Rates and Loans.
(a) General Provisions. 45-101.04.
() Loan Brokers. 45-190 to 45-191.04.
(i) Consumer Credit Default Procedures. 45-1,109.
Installment Sales. 45-334 to 45-353.
Residential Mortgage Licensing. 45-701 to 45-754.
Delayed Deposit Services Licensing Act. 45-901 to 45-927.
10. Nebraska Installment Loan Act. 45-1001 to 45-1069.
11. Guaranteed Asset Protection Waiver Act. 45-1101 to 45-1107.
12. Nebraska Construction Prompt Pay Act. 45-1201 to 45-1210.

oW

ARTICLE 1
INTEREST RATES AND LOANS

(a) GENERAL PROVISIONS

Section
45-101.04. General interest rate; maximum; when not applicable.

() LOAN BROKERS

45-190. Terms, defined.
45-191.01. Loan brokerage agreement; written disclosure statement; requirements.
45-191.04. Loan brokerage agreement; requirements; right to cancel.

(i) CONSUMER CREDIT DEFAULT PROCEDURES
45-1,109.  Consumer credit transactions; procedures; when applicable.

(a) GENERAL PROVISIONS

45-101.04 General interest rate; maximum; when not applicable.

The limitation on the rate of interest provided in section 45-101.03 shall not
apply to:

(1) Other rates of interest authorized for loans made by any licensee or
permittee operating under a license or permit duly issued by the Department of
Banking and Finance pursuant to the Credit Union Act, the Nebraska Install-
ment Loan Act, subsection (4) of section 8-319, or sections 8-815 to 8-829;

(2) Loans made to any corporation, partnership, limited liability company, or
trust;

(3) The guarantor or surety of any loan to a corporation, partnership, limited
liability company, or trust;

(4) Loans made when the aggregate principal amount of the indebtedness is
twenty-five thousand dollars or more of the borrower to any one financial
institution, licensee, or permittee;

(5) Loans insured, guaranteed, sponsored, or participated in, either in whole
or part, by any agency, department, or program of the United States or state
government;
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(6) Loans or advances of money, repayable on demand, which are made
solely upon securities, as defined in subdivision (15) of section 8-1101, pledged
as collateral for such repayment and in which such loans or advances are used
by the borrower only for the purchase of securities as so defined. It shall be
lawful to contract for and receive any rate of interest on such transaction as the
parties thereto may expressly agree;

(7) Interest charges made on open credit accounts by a person who sells
goods or services on credit when the interest charges do not exceed one and
one-third percent per month for any charges which remain unpaid for more
than thirty days following rendition of the statement of account;

(8) A minimum charge of ten dollars per loan which may be charged by the
lender in lieu of all interest charges;

(9) Loans described in subsection (4) of section 8-319 made by a state or
federal savings and loan association at a rate not to exceed nineteen percent
per annum;

(10) Loans made primarily for business or agricultural purposes or secured
by real property when such loans are made (a) by a licensee, registrant, or
permittee operating under a license, registration, or permit duly issued by the
Department of Banking and Finance except for licensees operating under the
Nebraska Installment Loan Act, (b) by any financial institution insured by the
Federal Deposit Insurance Corporation or the National Credit Union Adminis-
tration, or (c) by any insurance company organized under the laws of this state
and subject to regulation by the Department of Insurance;

(11) Loans secured solely by real property when such loans are (a) made by
licensees operating under the Nebraska Installment Loan Act and (b) made to
finance or refinance the purchase of the property or construction on or
improvements to the property, if the Department of Banking and Finance has
the authority to examine such loans for compliance with sections 45-101.02 and
45-101.03. A licensee making a loan pursuant to this subdivision may obtain an
interest in any fixtures attached to such real property and any insurance
proceeds payable in connection with such real property or the loan;

(12) Loans secured by a reverse mortgage pursuant to section 45-702.01;

(13) Interest charges made on any goods or services sold under an install-
ment contract pursuant to the Nebraska Installment Sales Act. Subject to
section 45-338, it shall be lawful to contract for and receive any rate of interest
on such contract as the parties may expressly agree to in writing; or

(14) Fees which may be charged by a licensee for services pursuant to the
Delayed Deposit Services Licensing Act.

Source: Laws 1975, LB 349, § 3; Laws 1976, LB 616, § 1; Laws 1979, LB
390, § 2; Laws 1980, LB 276, § 7; Laws 1980, LB 279, § 4; Laws
1982, LB 623, § 1; Laws 1986, LB 143, § 1; Laws 1988, LB 795,
§ 5; Laws 1989, LB 272, § 2; Laws 1993, LB 121, § 263; Laws
1993, LB 216, § 11; Laws 1994, LB 979, § 7; Laws 1994, LB 967,
§ 30; Laws 1995, LB 397, § 1; Laws 1996, LB 948, § 124; Laws
1997, LB 335, § 12; Laws 1999, LB 396, § 24; Laws 2001, LB 53,
§ 28; Laws 2003, LB 131, § 25; Laws 2004, LB 999, § 31; Laws
2010, LB892, § 2.
Effective date March 4, 2010.
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Cross References

Credit Union Act, see section 21-1701.

Delayed Deposit Services Licensing Act, see section 45-901.
Nebraska Installment Loan Act, see section 45-1001.
Nebraska Installment Sales Act, see section 45-334.

() LOAN BROKERS
45-190 Terms, defined.

For purposes of sections 45-189 to 45-191.11, unless the context otherwise
requires:

(1) Advance fee means any fee, deposit, or consideration which is assessed or
collected, prior to the closing of a loan, by a loan broker and includes, but is
not limited to, any money assessed or collected for processing, appraisals,
credit checks, consultations, or expenses;

(2) Borrower means a person obtaining or desiring to obtain a loan of money;
(3) Department means the Department of Banking and Finance;
(4) Director means the Director of Banking and Finance;

(5) Loan broker means any person, except any bank, trust company, savings
and loan association or subsidiary of a savings and loan association, building
and loan association, credit union, licensed or registered mortgage banker,
Federal Housing Administration or United States Department of Veterans
Affairs approved lender as long as the loan of money made by the Federal
Housing Administration or the United States Department of Veterans Affairs
approved lender is secured or covered by guarantees or commitments or
agreements to purchase or take over the same by the Federal Housing Adminis-
tration or the United States Department of Veterans Affairs, credit card compa-
ny, installment loan licensee, or insurance company which is subject to regula-
tion or supervision under the laws of the United States or this state, who:

(a) For or in expectation of an advance fee from a borrower, procures,
attempts to procure, arranges, or attempts to arrange a loan of money for a
borrower;

(b) For or in expectation of an advance fee from a borrower, assists a
borrower in making an application to obtain a loan of money;

(c) Is employed as an agent for the purpose of soliciting borrowers as clients
of the employer; or

(d) Holds himself or herself out, through advertising, signs, or other means,
as a loan broker;

(6) Loan brokerage agreement means any agreement for services between a
loan broker and a borrower; and

(7) Person means natural persons, corporations, trusts, unincorporated asso-
ciations, joint ventures, partnerships, and limited liability companies.

Source: Laws 1981, LB 154, § 2; Laws 1982, LB 751, § 1; Laws 1985, LB
86, § 1; Laws 1989, LB 272, § 3; Laws 1993, LB 121, § 271;
Laws 1993, LB 270, § 1; Laws 1995, LB 599, § 11; Laws 2001,
LB 53, § 87; Laws 2003, LB 131, § 26; Laws 2009, LB327, § 16.

45-191.01 Loan brokerage agreement; written disclosure statement; require-
ments.
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(1) At least forty-eight hours before the borrower signs a loan brokerage
agreement, the loan broker shall give the borrower a written disclosure state-
ment. The cover sheet of the disclosure statement shall have printed, in at least
ten-point boldface capital letters, the title DISCLOSURES REQUIRED BY
NEBRASKA LAW. The following statement, printed in at least ten-point type,
shall appear under the title:

THE STATE OF NEBRASKA HAS NOT REVIEWED AND DOES NOT
APPROVE, RECOMMEND, ENDORSE, OR SPONSOR ANY LOAN BROKER-
AGE AGREEMENT. THE INFORMATION CONTAINED IN THIS DISCLO-
SURE DOCUMENT HAS NOT BEEN VERIFIED BY THE STATE. IF YOU
HAVE QUESTIONS, SEEK LEGAL ADVICE BEFORE YOU SIGN A LOAN
BROKERAGE AGREEMENT.

Only the title and the statement shall appear on the cover sheet.

(2) The body of the disclosure statement shall contain the following informa-
tion:

(a) The name, street address, and telephone number of the loan broker, the
names under which the loan broker does, has done, or intends to do business,
the name and street address of any parent or affiliated company, and the
electronic mail and Internet address of the loan broker, if any;

(b) A statement as to whether the loan broker does business as an individual,
partnership, corporation, or other organizational form, including identification
of the state of incorporation or formation;

(c) How long the loan broker has done business;

(d) The number of loan brokerage agreements the loan broker has entered
into in the previous twelve months;

(e) The number of loans the loan broker has obtained for borrowers in the
previous twelve months;

(f) A description of the services the loan broker agrees to perform for the
borrowers;

(g) The conditions under which the borrower is obligated to pay the loan
broker. This disclosure shall be in boldface type;

(h) The names, titles, and principal occupations for the past five years of all
officers, directors, or persons occupying similar positions responsible for the
loan broker’s business activities;

(i) A statement whether the loan broker or any person identified in subdivi-
sion (h) of this subsection:

(i) Has been convicted of a felony or misdemeanor or pleaded nolo contende-
re to a felony or misdemeanor charge if such felony or misdemeanor involved
fraud, embezzlement, fraudulent conversion, or misappropriation of property;

(ii) Has been held liable in a civil action by final judgment or consented to the
entry of a stipulated judgment if the civil action alleged fraud, embezzlement,
fraudulent conversion, or misappropriation of property or the use of untrue or
misleading representations in an attempt to sell or dispose of real or personal
property or the use of unfair, unlawful, or deceptive business practices; or

(iii) Is subject to any currently effective injunction or restrictive order relating
to business activity as the result of an action brought by a public agency or
department including, but not limited to, action affecting any vocational li-
cense; and
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(j) Any other information the director requires.
Source: Laws 1993, LB 270, § 3; Laws 2007, LB124, § 29.

45-191.04 Loan brokerage agreement; requirements; right to cancel.

(1) A loan brokerage agreement shall be in writing and shall be signed by the
loan broker and the borrower. The loan broker shall furnish the borrower a
copy of such signed loan brokerage agreement at the time the borrower signs it.

(2) The borrower has the right to cancel a loan brokerage agreement for any
reason at any time within three business days after the date the parties sign the
agreement. The loan brokerage agreement shall set forth the borrower’s right to
cancel and the procedures to be followed when an agreement is canceled.

(3) A loan brokerage agreement shall set forth in at least ten-point type, or
handwriting of at least equivalent size, the following:

(a) The terms and conditions of payment;

(b) A full and detailed description of the acts or services the loan broker will
undertake to perform for the borrower;

(c) The loan broker’s principal business address, telephone number, and
electronic mail and Internet address, if any, and the name, address, telephone
number, and electronic mail and Internet address, if any, of its agent in the
State of Nebraska authorized to receive service of process;

(d) The business form of the loan broker, whether a corporation, partnership,
limited liability company, or otherwise; and

(e) The following notice of the borrower’s right to cancel the loan brokerage
agreement pursuant to this section:

“You have three business days in which you may cancel this agreement for
any reason by mailing or delivering written notice to the loan broker. The three
business days shall expireon .................... (last date to mail or deliver
notice), and notice of cancellation should be mailed to
.............................. (loan broker’s name and business street ad-
dress). If you choose to mail your notice, it must be placed in the United States
mail properly addressed, first-class postage prepaid, and postmarked before
midnight of the above date. If you choose to deliver your notice to the loan
broker directly, it must be delivered to the loan broker by the end of the normal
business day on the above date. Within five business days after receipt of the
notice of cancellation, the loan broker shall return to you all sums paid by you
to the loan broker pursuant to this agreement.”

The notice shall be set forth immediately above the place at which the
borrower signs the loan brokerage agreement.
Source: Laws 1993, LB 270, § 6; Laws 2001, LB 53, § 89; Laws 2007,
LB124, § 30.

(i) CONSUMER CREDIT DEFAULT PROCEDURES

45-1,109 Consumer credit transactions; procedures; when applicable.
Sections 45-1,105 to 45-1,110 shall apply to all consumer credit transactions
in this state subject to a security interest, as defined in subdivision (35) of]
section 1-201, Uniform Commercial Code, entered into, extended, or renewed
on or after January 1, 1984.
Source: Laws 1983, LB 111, § 5; Laws 2005, LB 570, § 1.
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ARTICLE 3
INSTALLMENT SALES
Section

45-334. Act, how cited.
45-335. Terms, defined.

45-336. Installment contract; requirements.

45-340. Contracts negotiated by mail; requirements.

45-344. Excess charges; penalty.

45-346. License; application; issuance; bond; fee; term; director; duties; change of

control of licensee; new application required.
45-346.01. Licensee; move of place of business; maintain minimum net worth; bond;
existing licensee; how treated.

45-347. Fees; disposition.

45-348. License; renewal; licensee; duties; fee; voluntary surrender of license.

45-350. License; denial of renewal; suspension; revocation; appeal.

45-351. Licensee; investigation and inspection; director; appoint examiners;
charges; fines; lien.

45-352. Rules and regulations; adopt.

45-353. Violations; enforcement; receiver; appointment; powers; duties.

45-334 Act, how cited.

Sections 45-334 to 45-353 shall be known and may be cited as the Nebraska
Installment Sales Act.

Source: Laws 1965, c. 268, § 1, p. 756; Laws 1994, LB 979, § 11; Laws
2007, LB124, § 31.

45-335 Terms, defined.

For purposes of the Nebraska Installment Sales Act, unless the context
otherwise requires:

(1) Goods means all personal property, except money or things in action, and
includes goods which, at the time of sale or subsequently, are so affixed to
realty as to become part thereof whether or not severable therefrom;

(2) Services means work, labor, and services of any kind performed in
conjunction with an installment sale but does not include services for which the
prices charged are required by law to be established and regulated by the
government of the United States or any state;

(3) Buyer means a person who buys goods or obtains services from a seller in
an installment sale;

(4) Seller means a person who sells goods or furnishes services to a buyer
under an installment sale;

(5) Installment sale means any transaction, whether or not involving the
creation or retention of a security interest, in which a buyer acquires goods or
services from a seller pursuant to an agreement which provides for a time-price
differential and under which the buyer agrees to pay all or part of the time-sale
price in one or more installments and within one hundred forty-five months,
except that installment contracts for the purchase of mobile homes may exceed
such one-hundred-forty-five-month limitation. Installment sale does not include
a consumer rental purchase agreement defined in and regulated by the Con-
sumer Rental Purchase Agreement Act;

2010 Cumulative Supplement 1224



INSTALLMENT SALES §45-335

(6) Installment contract means an agreement entered into in this state
evidencing an installment sale except those otherwise provided for in separate
acts;

(7) Cash price or cash sale price means the price stated in an installment
contract for which the seller would have sold or furnished to the buyer and the
buyer would have bought or acquired from the seller goods or services which
are the subject matter of the contract if such sale had been a sale for cash
instead of an installment sale. It may include the cash price of accessories or
services related to the sale such as delivery, installation, alterations, modifica-
tions, and improvements and may include taxes to the extent imposed on the
cash sale;

(8) Basic time price means the cash sale price of the goods or services which
are the subject matter of an installment contract plus the amount included
therein, if a separate identified charge is made therefor and stated in the
contract, for insurance, registration, certificate of title, guaranteed asset protec-
tion waiver, and license fees, filing fees, an origination fee, and fees and
charges prescribed by law which actually are or will be paid to public officials
for determining the existence of or for perfecting, releasing, or satisfying any
security related to the credit transaction or any charge for nonfiling insurance
if such charge does not exceed the amount of fees and charges prescribed by
law which would have been paid to public officials for filing, perfecting,
releasing, and satisfying any security related to the credit transaction and less
the amount of the buyer’s downpayment in money or goods or both;

(9) Time-price differential, however denominated or expressed, means the
amount, as limited in the Nebraska Installment Sales Act, to be added to the
basic time price;

(10) Time-sale price means the total of the basic time price of the goods or
services, the amount of the buyer’s downpayment in money or goods or both,
and the time-price differential;

(11) Sales finance company means a person purchasing one or more install-
ment contracts from one or more sellers. Sales finance company includes, but
is not limited to, a financial institution or installment loan licensee, if so
engaged;

(12) Director means the Director of Banking and Finance;

(13) Financial institution has the same meaning as in section 8-101;

(14) Debt cancellation contract means a loan term or contractual arrange-
ment modifying loan terms under which a financial institution agrees to cancel
all or part of a buyer’s obligation to repay an extension of credit from the
financial institution upon the occurrence of a specified event. The debt cancel-
lation contract may be separate from or a part of other loan documents. The
term debt cancellation contract does not include loan payment deferral ar-
rangements in which the triggering event is the buyer’s unilateral election to
defer repayment or the financial institution’s unilateral decision to allow a
deferral of repayment;

(15) Debt suspension contract means a loan term or contractual arrangement
modifying loan terms under which a financial institution agrees to suspend all
or part of a buyer’s obligation to repay an extension of credit from the financial
institution upon the occurrence of a specified event. The debt suspension
contract may be separate from or a part of other loan documents. The term
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debt suspension contract does not include loan payment deferral arrangements
in which the triggering event is the buyer’s unilateral election to defer repay-
ment or the financial institution’s unilateral decision to allow a deferral of
repayment; and

(16) Guaranteed asset protection waiver means a waiver that is offered, sold,
or provided in accordance with the Guaranteed Asset Protection Waiver Act.

Source: Laws 1965, c. 268, § 2, p. 757; Laws 1965, c. 266, § 1, p. 751;
Laws 1969, c. 379, § 1, p. 1340; Laws 1969, c. 380, § 1, p. 1343;
Laws 1969, c. 381, § 1, p. 1345; Laws 1973, LB 455, § 1; Laws
1978, LB 373, § 1; Laws 1989, LB 94, § 1; Laws 1989, LB 681,
§ 16; Laws 1992, LB 269, § 1; Laws 2003, LB 217, § 34; Laws
2006, LB 876, § 25; Laws 2010, LB571, § 8.
Effective date July 15, 2010.

Cross References

Consumer Rental Purchase Agreement Act, see section 69-2101.
Guaranteed Asset Protection Waiver Act, see section 45-1101.

45-336 Installment contract; requirements.

(1) Each retail installment contract shall be in writing, shall be signed by
both the buyer and the seller, and shall contain the following items and a copy
thereof shall be delivered to the buyer at the time the instrument is signed,
except for contracts made in conformance with section 45-340: (a) The cash
sale price; (b) the amount of the buyer’s downpayment, and whether made in
money or goods, or partly in money and partly in goods, including a briefl
description of any goods traded in; (c) the difference between subdivisions (a)
and (b) of this subsection; (d) the amount included for insurance if a separate
charge is made therefor, specifying the types of coverages; (e) the amount
included for a debt cancellation contract or a debt suspension contract if the
debt cancellation contract or debt suspension contract is a contract of a
financial institution, such contract is sold directly by such financial institution
or by an unaffiliated, nonexclusive agent of such financial institution in accor-
dance with 12 C.F.R. part 37, as such part existed on January 1, 2006, and the
financial institution is responsible for the unaffiliated, nonexclusive agent’s
compliance with such part, and a separate charge is made therefor; (f) the basic
time price, which is the sum of subdivisions (c) and (d) of this subsection; (g)
the time-price differential; (h) the amount of the time-price balance, which is
the sum of subdivisions (f) and (g) of this subsection, payable in installments by
the buyer to the seller; (i) the number, amount, and due date or period of each
installment; (j) the time-sales price; and (k) the amount included for a guaran-
teed asset protection waiver.

(2) The contract shall contain substantially the following notice: NOTICE TO
THE BUYER. DO NOT SIGN THIS CONTRACT BEFORE YOU READ IT OR IF
IT CONTAINS BLANK SPACES. YOU ARE ENTITLED TO A COPY OF THE
CONTRACT YOU SIGN.

(3) The items listed in subsection (1) of this section need not be stated in the
sequence or order set forth in such subsection. Additional items may be
included to explain the computations made in determining the amount to be
paid by the buyer. No installment contract shall be signed by the buyer or
proffered by seller when it contains blank spaces to be filled in after execution,
except that if delivery of the goods or services is not made at the time of the
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execution of the contract, the identifying numbers or marks of the goods, or
similar information, and the due date of the first installment may be inserted in
the contract after its execution.

(4) If a seller proffers an installment contract as part of a transaction which
delays or cancels, or promises to delay or cancel, the payment of the time-price
differential on the contract if the buyer pays the basic time price, cash price, or
cash sale price within a certain period of time, the seller shall, in clear and
conspicuous writing, either within the installment contract or in a separate
document, inform the buyer of the exact date by which the buyer must pay the
basic time price, cash price, or cash sale price in order to delay or cancel the
payment of the time-price differential. The seller or any subsequent purchaser
of the installment contract, including a sales finance company, shall not be
allowed to change such date.

(5) Upon written request from the buyer, the holder of an installment
contract shall give or forward to the buyer a written statement of the dates and
amounts of payments and the total amount unpaid under such contract. A
buyer shall be given a written receipt for any payment when made in cash.

(6) After payment of all sums for which the buyer is obligated under a
contract, the holder shall deliver or mail to the buyer at his or her last-known
address one or more good and sufficient instruments or copies thereof to
acknowledge payment in full and shall release all security in the goods and
mark canceled and return to the buyer the original agreement or copy thereof
or instruments or copies thereof signed by the buyer. For purposes of this
section, a copy shall meet the requirements of section 25-12,112.

Source: Laws 1965, c. 268, § 3, p. 758; Laws 1994, LB 979, § 12; Laws
1994, LB 980, § 3; Laws 1999, LB 396, § 28; Laws 2006, LB 876,
§ 26; Laws 2010, LB571, § 9.
Effective date July 15, 2010.

45-340 Contracts negotiated by mail; requirements.

Installment contracts negotiated and entered into by mail without personal
solicitation by salesmen or other representatives of the seller and based upon
the catalog of the seller or other printed solicitation of business, which is
distributed and made available generally to the public, if such catalog or other
printed solicitation clearly sets forth the cash and time-sale prices and other
terms of sales to be made through such medium, may be made as provided in
this section. All provisions of the Nebraska Installment Sales Act shall apply to
such sales except that the seller shall not be required to deliver a copy of the
contract to the buyer as provided in section 45-336 and if the contract when
received by the seller contains any blank spaces the seller may insert in the
appropriate blank space the amounts of money and other terms which are set
forth in the seller’s catalog or other printed solicitation which is then in effect.
In lieu of sending the buyer a copy of the contract as provided in section
45-336, the seller shall furnish to the buyer a written statement of any items
inserted in the blank spaces in the contract received from the buyer.

Source: Laws 1965, c. 268, § 7, p. 762; Laws 2007, LB124, § 32.

45-344 Excess charges; penalty.

If any seller or sales finance company, in the making or collection of an
installment contract, shall, directly or indirectly, contract for, take, or receive
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charges in excess of those authorized by the Nebraska Installment Sales Act
except as a result of an accidental and bona fide error such contract shall be
void and uncollectible as to (1) all of the excessive portion of the time-price
differential, (2) the first one thousand dollars of the time-price differential
authorized by section 45-338, and (3) the first four thousand dollars of the
principal of the contract. If any seller or sales finance company violates any
provision of the act, other than the violations described above, except as a
result of an accidental and bona fide error, such installment contract shall be
void and uncollectible as to the first five hundred dollars of the time-price
differential and the first one thousand dollars of the principal of such contract.
If any of such money has been paid by the buyer, such buyer or his or her
assignee may recover under the act in a civil suit brought within one year after
the due date, or any extension thereof, of the last installment of the contract.

Source: Laws 1965, c. 268, § 11, p. 763; Laws 2007, LB124, § 33.

45-346 License; application; issuance; bond; fee; term; director; duties;
change of control of licensee; new application required.

(1) Each place of business operating under a license under the Nebraska
Installment Sales Act shall have and properly display therein a nontransferable
and nonassignable license. The same person may obtain additional licenses
upon compliance with the act as to each license.

(2) Application for a license shall be on a form prescribed and furnished by
the director and shall include audited financial statements showing a minimum
net worth of one hundred thousand dollars. If the applicant is an individual or
a sole proprietorship, the application shall include the applicant’s social securi-
ty number.

(3) An applicant for a license shall file with the Department of Banking and
Finance a surety bond in the amount of fifty thousand dollars, furnished by a
surety company authorized to do business in this state. The bond shall be for
the use of the State of Nebraska and any Nebraska resident who may have
claims or causes of action against the applicant. The surety may cancel the
bond only upon thirty days’ written notice to the director.

(4) A license fee of one hundred fifty dollars shall be submitted along with
each application.

(5) The license year shall begin on October 1 of each year. Each license shall
remain in force until revoked, suspended, canceled, expired, or surrendered.

(6) The director shall, after an application has been filed for a license under
the act, investigate the facts, and if he or she finds that the experience,
character, and general fitness of the applicant, of the members thereof if the
applicant is a corporation or association, and of the officers and directors
thereof if the applicant is a corporation, are such as to warrant belief that the
business will be operated honestly, fairly, and efficiently within the purpose of
the act, the director shall issue and deliver a license to the applicant to do
business as a sales finance company in accordance with the license and the act.
The director shall have the power to reject for cause any application for a
license.

(7) The director shall, within his or her discretion, make an examination and
inspection concerning the propriety of the issuance of a license to any appli-
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cant. The cost of such examination and inspection shall be borne by the
applicant.

(8) If a change of control of a licensee is proposed, a new application for a
license shall be submitted to the department. Control in the case of a corpora-
tion means (a) direct or indirect ownership of or the right to control twenty-five
percent or more of the voting shares of the corporation or (b) the ability of a
person or group acting in concert to elect a majority of the directors or
otherwise effect a change in policy. Control in the case of any other entity
means any change in the principals of the organization, whether active or
passive.

Source: Laws 1965, c. 268, § 13, p. 764; Laws 1997, LB 752, § 116; Laws
2004, LB 999, § 35; Laws 2005, LB 533, § 47; Laws 2007,
LB124, § 34.

45-346.01 Licensee; move of place of business; maintain minimum net
worth; bond; existing licensee; how treated.

(1) A licensee may move its place of business from one place to another
within a county without obtaining a new license if the licensee gives written
notice thereof to the director at least ten days prior to such move.

(2) A licensee shall maintain the minimum net worth as required by section
45-346 while a license issued under the Nebraska Installment Sales Act is in
effect. The minimum net worth shall be proven by an annual audit conducted
by a certified public accountant. A licensee shall submit a copy of the annual
audit to the director as required by section 45-348 or upon written request of
the director. If a licensee fails to maintain the required minimum net worth, the
Department of Banking and Finance may issue a notice of cancellation of the
license in lieu of revocation proceedings.

(3) The surety bond or a substitute bond as required by section 45-346 shall
remain in effect while a license issued under the Nebraska Installment Sales
Act is in effect. If a licensee fails to maintain a surety bond or substitute bond,
the licensee shall immediately cease doing business and surrender the license to
the department. If the licensee does not surrender the license, the department
may issue a notice of cancellation of the license in lieu of revocation proceed-
ings.

(4) Until October 1, 2008, a licensee licensed prior to September 1, 2007,
may operate with no net worth or bonding requirement as provided for at the
time such licensee was originally licensed.

Source: Laws 2007, LB124, § 35; Laws 2009, LB327, § 17.

45-347 Fees; disposition.

All money collected under the authority of the Nebraska Installment Sales Act
shall be remitted to the State Treasurer for credit to the Financial Institution
Assessment Cash Fund.

Source: Laws 1965, c. 268, § 14, p. 764; Laws 1973, LB 39, § 5; Laws
1995, LB 599, § 13; Laws 2007, LB124, § 36.

45-348 License; renewal; licensee; duties; fee; voluntary surrender of license.

(1) Every licensee shall, on or before the first day of October, pay to the
director the sum of one hundred fifty dollars for each license held as a license
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fee for the succeeding year and submit such information as the director may
require to indicate any material change in the information contained in the
original application or succeeding renewal applications, including a copy of the
licensee’s most recent annual audit. Failure to pay such license fee within the
time prescribed shall automatically revoke such license.

(2) A licensee may voluntarily surrender a license at any time by delivering to
the director written notice of the surrender. The Department of Banking and
Finance shall issue a notice of cancellation of the license following such
surrender.

(3) If a licensee fails to renew its license and does not voluntarily surrender
the license pursuant to this section, the department may issue a notice of
expiration of the license to the licensee in lieu of revocation proceedings.

Source: Laws 1965, c. 268, § 15, p. 765; Laws 2005, LB 533, § 48; Laws
2009, LB327, § 18.

45-350 License; denial of renewal; suspension; revocation; appeal.

(1) Renewal of a license originally granted under the Nebraska Installment
Sales Act may be denied or a license may be suspended or revoked by the
director on the following grounds: (a) Material misstatement in the application
for license; (b) willful failure to comply with any provision of the Nebraska
Installment Sales Act relating to installment contracts; (c) defrauding any buyer
to the buyer’s damage; or (d) fraudulent misrepresentation, circumvention, or
concealment by the licensee through whatever subterfuge or device of any of
the material particulars or the nature thereof required to be stated or furnished
to the buyer under the Nebraska Installment Sales Act.

(2) If a licensee is a partnership, limited liability company, association, or
corporation, it shall be sufficient cause for the suspension or revocation of a
license that any officer, director, or trustee of a licensed association or corpora-
tion or any member of a licensed partnership or limited liability company has
so acted or failed to act as would be cause for suspending or revoking a license
to such party as an individual.

(3) No license shall be denied, suspended, or revoked except after hearing in
accordance with the Administrative Procedure Act. The director shall give the
licensee at least ten days’ written notice, in the form of an order to show cause,
of the time and place of such hearing by either registered or certified mail
addressed to the principal place of business in this state of such licensee. Such
notice shall contain the grounds of complaint against the licensee. Any order
suspending or revoking such license shall recite the grounds upon which the
same is based. The order shall be entered upon the records of the director and
shall not be effective until after thirty days’ written notice thereof given after
such entry forwarded by either registered or certified mail to the licensee at
such principal place of business.

(4) Revocation, suspension, cancellation, expiration, or surrender of any
license shall not impair or affect the obligation of any lawful installment
contract acquired previously thereto by the licensee.

(5) Revocation, suspension, cancellation, expiration, or surrender of any
license shall not affect civil or criminal liability for acts committed before the
revocation, suspension, cancellation, expiration, or surrender or affect liability
for any fines which may be levied against the licensee or any of its officers,
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directors, shareholders, partners, or members pursuant to the Nebraska Install-
ment Sales Act for acts committed before the revocation, suspension, cancella-
tion, expiration, or surrender.

(6) Any person, licensee, or applicant considering himself or herself ag-
orieved by an order of the director entered under the provisions of this section
may appeal the order. The appeal shall be in accordance with the Administra-
tive Procedure Act.

Source: Laws 1965, c. 268, § 17, p. 766; Laws 1967, c. 276, § 3, p. 744;
Laws 1988, LB 352, § 74; Laws 1993, LB 121, § 272; Laws 2005,
LB 533, § 49.

Cross References

Administrative Procedure Act, see section 84-920.

45-351 Licensee; investigation and inspection; director; appoint examiners;
charges; fines; lien.

(1) The Department of Banking and Finance shall be charged with the duty of
inspecting the business, records, and accounts of all persons who engage in the
business of a sales finance company subject to the Nebraska Installment Sales
Act. The director shall have the power to appoint examiners who shall, under
his or her direction, investigate the installment contracts and business and
examine the books and records of licensees when the director shall so deter-
mine. Such examinations shall not be conducted more often than annually
except as provided in subsection (2) of this section.

(2) The director or his or her duly authorized representative shall have the
power to make such investigations as he or she shall deem necessary, and to
the extent necessary for this purpose, he or she may examine such licensee or
any other person and shall have the power to compel the production of all
relevant books, records, accounts, and documents.

(3) The expenses of the director incurred in the examination of the books and
records of licensees shall be charged to the licensees as set forth in sections
8-605 and 8-606. The director may charge the costs of an investigation of a
nonlicensed person to such person, and such costs shall be paid within thirty
days after receipt of billing.

(4) Upon receipt by a licensee of a notice of investigation or inquiry request
for information from the department, the licensee shall respond within twenty-
one calendar days. Each day a licensee fails to respond as required by this
subsection shall constitute a separate violation.

(5) If the director finds, after notice and opportunity for hearing in accor-
dance with the Administrative Procedure Act, that any person has willfully and
intentionally violated any provision of the Nebraska Installment Sales Act, any|
rule or regulation adopted and promulgated under the act, or any order issued
by the director under the act, the director may order such person to pay (a) an
administrative fine of not more than one thousand dollars for each separate
violation and (b) the costs of investigation. All fines collected by the department
pursuant to this subsection shall be remitted to the State Treasurer for credit to
the permanent school fund.

(6) If a person fails to pay an administrative fine and the costs of investiga-
tion ordered pursuant to subsection (5) of this section, a lien in the amount of
such fine and costs may be imposed upon all assets and property of such person
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in this state and may be recovered in a civil action by the director. The lien
shall attach to the real property of such person when notice of the lien is filed
and indexed against the real property in the office of the register of deeds in the
county where the real property is located. The lien shall attach to any other
property of such person when notice of the lien is filed against the property in
the manner prescribed by law. Failure of the person to pay such fine and costs
shall constitute a separate violation of the Nebraska Installment Sales Act.

Source: Laws 1965, c. 268, § 18, p. 767; Laws 1994, LB 979, § 13; Laws
1997, LB 137, § 22; Laws 1999, LB 396, § 29; Laws 2004, LB
999, § 36; Laws 2007, LB124, § 37.

Cross References

Administrative Procedure Act, see section 84-920.

45-352 Rules and regulations; adopt.

The director shall have the power to make such general rules and regulations
and specific rulings, demands, and findings as may be necessary for the proper
conduct of the business licensed under the Nebraska Installment Sales Act, and
the enforcement of the act, in addition thereto and not inconsistent therewith.

Source: Laws 1965, c. 268, § 19, p. 767; Laws 2007, LB124, § 38.

45-353 Violations; enforcement; receiver; appointment; powers; duties.

(1) Whenever the director has reasonable cause to believe that any person is
violating or is threatening to or intends to violate any of the provisions of the
Nebraska Installment Sales Act, he or she may, in addition to all actions
provided for in the act and without prejudice thereto, enter an order requiring
such person to desist or to refrain from such violation. An action may also be
brought, on the relation of the Attorney General or the director, to enjoin such
person from engaging in or continuing such violation or from doing any act or
acts in furtherance thereof.

(2) In any such action an order or judgment may be entered awarding such
preliminary or final injunction as may be deemed proper. In addition to all
other means provided by law for the enforcement of a restraining order or
injunction, the court, in which such action is brought, shall have power and
jurisdiction to impound and appoint a receiver for the property and business of
the defendant, including books, papers, documents, and records pertaining
thereto or so much thereof as the court may deem reasonably necessary to
prevent violations of the Nebraska Installment Sales Act through or by means
of the use of such property and business. Such receiver, when so appointed and
qualified, shall have such powers and duties as to custody, collection, adminis-
tration, winding up and liquidation of such property and business as shall, from
time to time, be conferred upon him or her by the court.

Source: Laws 1965, c. 268, § 20, p. 767; Laws 2007, LB124, § 39.
ARTICLE 7
RESIDENTIAL MORTGAGE LICENSING

Section
45-701. Act, how cited.
45-702. Terms, defined.

45-702.01. Reverse-mortgage loans; rules applicable; fees authorized; failure by licen-
see to make loan advances and cure default; forfeiture.
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Section
45-703.
45-704.

45-705.

45-706.
45-707.
45-708.
45-709.
45-710.
45-711.
45-712.
45-713.
45-714.
45-715.
45-716.
45-717.
45-717.01.
45-717.02.
45-718.
45-719.
45-720.
45-721.
45-722.
45-723.
45-724.
45-725.

45-726.
45-727.

45-728.
45-729.

45-730.

45-731.
45-732.

45-733.

45-734.

45-735.

45-736.
45-737.
45-738.
45-739.
45-740.
45-741.

45-742.

45-743.
45.744.

45-745.

RESIDENTIAL MORTGAGE LICENSING

Act; exemptions.

Registration required; registration statement; fee; procedure; bond; regis-
trant; duties; renewal.

License or registration required; application; fees; background investiga-
tion; registered agent.

License; issuance; denial; appeal; renewal; fees.

Transferred to section 45-742.

Transferred to section 45-747.

Transferred to section 45-724.

Transferred to section 45-741.

Transferred to section 45-737.

Transferred to section 45-738.

Transferred to section 45-739.

Transferred to section 45-740.

Transferred to section 45-750.

Transferred to section 45-751.

Transferred to section 45-744.

Transferred to section 45-743.

Transferred to section 45-746.

Transferred to section 45-745.

Transferred to section 45-752.

Transferred to section 45-753.

Transferred to section 45-754.

Transferred to section 45-725.

Transferred to section 45-748.

Surety bond; requirements.

Acquisition of control of mortgage banking business; procedure; fee; disap-
proval; hearing.

Reports.

Mortgage loan originator; license required; loan processor or underwriter;
license required.

License; application; form; fee; use of nationwide registry.

Issuance of mortgage loan originator license; director; findings required;
denial; notice; appeal.

Prelicensing education requirements; course review and approval; relicen-
sure requirements.

Written test requirement; subject areas; retaking test; limitations.

License; term; renewal; minimum standards for renewal; fee; denial; ap-
peal.

Licensed mortgage loan originator; continuing education; continuing edu-
cation courses; review and approval; credit as instructor; relicensure
requirements.

Mortgage loan originator license; inactive status; duration; renewal; reacti-
vation.

Mortgage loan originator; employee or independent agent; restriction on
activities; written agency contract; notification to department; fee; notice
of termination.

Unique identifier; use.

Licensee; duties.

Licensee; failure to deliver abstract of title.

Transfer of servicing rights; duties.

Prohibited acts; violation; penalty; civil liability.

Director; examine documents and records; investigate violations or com-
plaints; director; powers; costs; confidentiality.

License; suspension or revocation; administrative fine; procedure; surren-
der; cancellation; expiration; effect; reinstatement.

Violations; administrative fine; costs; lien.

Cease and desist orders; department; powers; judicial review; violation;
penalty.

Appeals.
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Section

45-746. Enforcement of act; director; powers; construction of act; failure to comply
with act; effect.

45-747. Prohibited acts; penalty.

45-748. License and registration under Nationwide Mortgage Licensing System and
Registry; department; powers and duties; director; duties.

45-749. Information sharing; privilege and confidentiality; limitations; applicability
of section; director; powers.

45-750. Department; duties; rules and regulations.

45-751. Money collected; disposition.

45-752. Act; liberal construction.

45-753. Personal jurisdiction; when.

45-754. Loans subject to act.

45-701 Act, how cited.

Sections 45-701 to 45-754 shall be known and may be cited as the Residential
Mortgage Licensing Act.
Source: Laws 1989, LB 272, § 4; Laws 1995, LB 163, § 1; Laws 2006, LB
876, § 27; Laws 2007, LB124, § 40; Laws 2009, LB328, § 3;
Laws 2010, LB892, § 3.
Effective date March 4, 2010.

45-702 Terms, defined.
For purposes of the Residential Mortgage Licensing Act:

(1) Borrower means the mortgagor or mortgagors under a real estate
mortgage or the trustor or trustors under a trust deed;

(2) Branch office means any location at which the business of a mortgage
banker or mortgage loan originator is to be conducted, including (a) any offices
physically located in Nebraska, (b) any offices that, while not physically located
in this state, intend to transact business with Nebraska residents, and (c) any
third-party or home-based locations that mortgage loan originators, agents, and
representatives intend to use to transact business with Nebraska residents;

(3) Breach of security of the system means unauthorized acquisition of data
that compromises the security, confidentiality, or integrity of the information
maintained by the Nationwide Mortgage Licensing System and Registry, its
affiliates, or its subsidiaries;

(4) Clerical or support duties means tasks which occur subsequent to the
receipt of a residential mortgage loan application including (a) the receipt,
collection, distribution, and analysis of information common for the processing
or underwriting of a residential mortgage loan or (b) communication with a
consumer to obtain the information necessary for the processing or underwrit-
ing of a residential mortgage loan, to the extent that such communication does
not include offering or negotiating loan rates or terms or counseling consumers
about residential mortgage loan rates or terms;

(5) Control means the power, directly or indirectly, to direct the management
or policies of a mortgage banking business, whether through ownership of
securities, by contract, or otherwise. Any person who (a) is a director, a general
partner, or an executive officer, including the president, chief executive officer,
chief financial officer, chief operating officer, chief legal officer, chief compli-
ance officer, and any individual with similar status and function, (b) directly or
indirectly has the right to vote ten percent or more of a class of voting security
or has the power to sell or direct the sale of ten percent or more of a class of
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voting securities, (c) in the case of a limited liability company, is a managing
member, or (d) in the case of a partnership, has the right to receive, upon
dissolution, or has contributed, ten percent or more of the capital, is presumed
to control that mortgage banking business;

(6) Department means the Department of Banking and Finance;

(7) Depository institution means any person (a) organized or chartered under
the laws of this state, any other state, or the United States relating to banks,
savings institutions, trust companies, savings and loan associations, credit
unions, or industrial banks or similar depository institutions which the Board
of Directors of the Federal Deposit Insurance Corporation finds to be operating
substantially in the same manner as an industrial bank and (b) engaged in the
business of receiving deposits other than funds held in a fiduciary capacity,
including, but not limited to, funds held as trustee, executor, administrator,
guardian, or agent;

(8) Director means the Director of Banking and Finance;

(9) Dwelling means a residential structure located or intended to be located
in this state that contains one to four units, whether or not that structure is
attached to real property, including an individual condominium unit, coopera-
tive unit, mobile home, or trailer, if it is used as a residence;

(10) Federal banking agencies means the Board of Governors of the Federal
Reserve System, the Comptroller of the Currency, the Director of the Office of
Thrift Supervision, the National Credit Union Administration, and the Federal
Deposit Insurance Corporation;

(11) Immediate family member means a spouse, child, sibling, parent, grand-
parent, or grandchild, including stepparents, stepchildren, stepsiblings, and
adoptive relationships;

(12) Installment loan company means any person licensed pursuant to the
Nebraska Installment Loan Act;

(13) Licensee means any person licensed under the Residential Mortgage
Licensing Act as either a mortgage banker or mortgage loan originator;

(14) Loan processor or underwriter means an individual who (a) performs
clerical or support duties as an employee at the direction of and subject to the
supervision and instruction of a person licensed, or exempt from licensing,
under the Residential Mortgage Licensing Act or Nebraska Installment Loan
Act and (b) does not represent to the public, through advertising or other means
of communicating or providing information including the use of business cards,
stationery, brochures, signs, rate lists, or other promotional items, that such
individual can or will perform any of the activities of a mortgage loan origina-
tor;

(15) Mortgage banker or mortgage banking business means any person (a)
other than (i) a person exempt under section 45-703, (ii) an individual who is a
loan processor or underwriter, or (iii) an individual who is licensed in this state
as a mortgage loan originator and (b) who, for compensation or gain or in the
expectation of compensation or gain, directly or indirectly makes, originates,
services, negotiates, acquires, sells, arranges for, or offers to make, originate,
service, negotiate, acquire, sell, or arrange for a residential mortgage loan;

(16)(a) Mortgage loan originator means an individual who for compensation
or gain or in the expectation of compensation or gain (i) takes a residential
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mortgage loan application or (ii) offers or negotiates terms of a residential
mortgage loan.

(b) Mortgage loan originator does not include (i) an individual engaged solely
as a loan processor or underwriter except as otherwise provided in section
45-727, (ii) a person or entity that only performs real estate brokerage activities
and is licensed or registered in accordance with Nebraska law, unless the
person or entity is compensated by a lender, a mortgage broker, or other
mortgage loan originator or by any agent of such lender, mortgage broker, or
other mortgage loan originator, and (iii) a person solely involved in extensions
of credit relating to time-share programs as defined in section 76-1702;

(17) Nationwide Mortgage Licensing System and Registry means a mortgage
licensing system developed and maintained by the Conference of State Bank
Supervisors and the American Association of Residential Mortgage Regulators
for the licensing and registration of mortgage loan originators, mortgage
bankers, and installment loan companies;

(18) Nontraditional mortgage product means any residential mortgage loan
product other than a thirty-year fixed rate residential mortgage loan;

(19) Offer means every attempt to provide, offer to provide, or solicitation to
provide a residential mortgage loan or any form of mortgage banking business.
Offer includes, but is not limited to, all general and public advertising, whether
made in print, through electronic media, or by the Internet;

(20) Person means an association, joint venture, joint-stock company, part-
nership, limited partnership, limited liability company, business corporation,
nonprofit corporation, individual, or any group of individuals however orga-
nized;

(21) Real estate brokerage activity means any activity that involves offering or
providing real estate brokerage services to the public, including (a) acting as a
real estate salesperson or real estate broker for a buyer, seller, lessor, or lessee
of real property, (b) bringing together parties interested in the sale, purchase,
lease, rental, or exchange of real property, (c) negotiating, on behalf of any
party, any portion of a contract relating to the sale, purchase, lease, rental, or
exchange of real property, other than in connection with providing financing
with respect to any such transaction, (d) engaging in any activity for which a
person engaged in the activity is required to be registered or licensed as a real
estate salesperson or real estate broker under any applicable law, and (e)
offering to engage in any activity or act in any capacity described in subdivision

(a), (b), (c), or (d) of this subdivision;

(22) Registered bank holding company means any bank holding company
registered with the department pursuant to the Nebraska Bank Holding Com-
pany Act of 1995;

(23) Registered mortgage loan originator means any individual who (a) meets
the definition of mortgage loan originator and is an employee of (i) a depository
institution, (ii) a subsidiary that is (A) wholly owned and controlled by a
depository institution and (B) regulated by a federal banking agency, or (iii) an
institution regulated by the Farm Credit Administration and (b) is registered
with, and maintains a unique identifier through, the Nationwide Mortgage
Licensing System and Registry;

(24) Registrant means a person registered pursuant to section 45-704;
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(25) Residential mortgage loan means any loan or extension of credit,
including a refinancing of a contract of sale or an assumption or refinancing ofi
a prior loan or extension of credit, which is primarily for personal, family, or
household use and is secured by a mortgage, trust deed, or other equivalent
consensual security interest on a dwelling or residential real estate upon which
is constructed or intended to be constructed a dwelling;

(26) Residential real estate means any real property located in this state upon
which is constructed or intended to be constructed a dwelling;

(27) Reverse-mortgage loan means a loan made by a licensee which (a) is
secured by residential real estate, (b) is nonrecourse to the borrower except in
the event of fraud by the borrower or waste to the residential real estate given
as security for the loan, (c) provides cash advances to the borrower based upon
the equity in the borrower’s owner-occupied principal residence, (d) requires
no payment of principal or interest until the entire loan becomes due and
payable, and (e) otherwise complies with the terms of section 45-702.01;

(28) Service means accepting payments or maintenance of escrow accounts
in the regular course of business in connection with a residential mortgage
loan;

(29) State means any state of the United States, the District of Columbia, any
territory of the United States, Puerto Rico, Guam, American Samoa, the Trust
Territory of the Pacific Islands, the Virgin Islands, or the Northern Mariana
Islands; and

(30) Unique identifier means a number or other identifier assigned by
protocols established by the Nationwide Mortgage Licensing System and Regis-
try.

Source: Laws 1989, LB 272, § 5; Laws 1993, LB 217, § 1; Laws 1993, LB
121, § 274; Laws 1995, LB 163, § 2; Laws 1995, LB 384, § 17;
Laws 1999, LB 396, § 30; Laws 2003, LB 131, § 29; Laws 2003,
LB 218, § 1; Laws 2006, LB 876, § 28; Laws 2007, LB124, § 41;
Laws 2008, LB851, § 19; Laws 2009, LB328, § 4; Laws 2010,
LB892, § 4.
Effective date March 4, 2010.

Cross References

Nebraska Bank Holding Company Act of 1995, see section 8-908.
Nebraska Installment Loan Act, see section 45-1001.

45-702.01 Reverse-mortgage loans; rules applicable; fees authorized; failure
by licensee to make loan advances and cure default; forfeiture.

(1) Reverse-mortgage loans shall be governed by the following rules without
regard to the requirements set out elsewhere for other types of mortgage
transactions: (a) Payment in whole or in part is permitted without penalty at
any time during the period of the loan; (b) an advance and interest on the
advance have priority over a lien filed after the closing of a reverse-mortgage
loan; (c) an interest rate may be fixed or adjustable and may also provide for
interest that is contingent on appreciation in the value of the residential real
estate; and (d) the advance shall not be reduced in amount or number based on
an adjustment in the interest rate when a reverse-mortgage loan provides for
periodic advances to a borrower.
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(2) Reverse-mortgage loans may be made or acquired without regard to the
following provisions for other types of mortgage transactions: (a) Limitations
on the purpose and use of future advances or any other mortgage proceeds; (b)
limitations on future advances to a term of years or limitations on the term of
credit line advances; (c) limitations on the term during which future advances
take priority over intervening advances; (d) requirements that a maximum
mortgage amount be stated in the mortgage; (e) limitations on loan-to-value
ratios; (f) prohibitions on balloon payments; (g) prohibitions on compounded
interest and interest on interest; and (h) requirements that a percentage of the
loan proceeds must be advanced prior to loan assignment.

(3) A licensee may, in connection with a reverse-mortgage loan, charge to the
borrower (a) a nonrefundable loan origination fee which does not exceed two
percent of the appraised value of the owner-occupied principal residence at the
time the loan is made, (b) a reasonable fee paid to third parties originating
loans on behalf of the licensee, and (c) such other fees as are necessary and
required, including fees for inspections, insurance, appraisals, and surveys.

(4) Licensees failing to make loan advances as required in the loan docu-
ments and failing to cure the default as required in the loan documents shall
forfeit to the borrower an amount equal to the greater of two hundred dollars
or one percent of the amount of the loan advance the licensee failed to make.

Source: Laws 2010, LB892, § 5.
Effective date March 4, 2010.

45-703 Act; exemptions.

(1) Except as provided in section 45-704, the following shall be exempt from
the Residential Mortgage Licensing Act:

(a) Any depository institution or wholly owned subsidiary thereof;
(b) Any registered bank holding company;

(c) Any insurance company that is subject to regulation by the Department of]
Insurance and is either (i) organized or chartered under the laws of Nebraska
or (ii) organized or chartered under the laws of any other state if such
insurance company has a place of business in Nebraska;

(d) Any person licensed to practice law in this state who negotiates the terms
of a residential mortgage loan on behalf of a client as an ancillary matter to the
attorney’s representation of the client unless the attorney is compensated by a
lender, a mortgage broker, or other mortgage loan originator or by any agent of
such lender, mortgage broker, or other mortgage loan originator;

(e) Any person licensed in this state as a real estate broker or real estate
salesperson pursuant to section 81-885.02 who is engaging in real estate
brokerage activities unless such person is compensated by a lender, a mortgage
broker, or other mortgage loan originator or by any agent of such lender,
mortgage broker, or other mortgage loan originator;

(f) Any registered mortgage loan originator when acting for an entity de-
scribed in subdivision (23)(a)(i), (ii), or (iii) of section 45-702;

(g) Any sales finance company licensed pursuant to the Nebraska Installment
Sales Act if such sales finance company does not engage in mortgage banking
business in any capacity other than as a purchaser or servicer of an installment
contract, as defined in section 45-335, which is secured by a mobile home or
trailer;
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(h) Any trust company chartered pursuant to the Nebraska Trust Company
Act;

(i) Any wholly owned subsidiary of an organization listed in subdivisions (b)
and (c) of this subsection if the listed organization maintains a place of business
in Nebraska;

(j) Any individual who offers or negotiates terms of a residential mortgage
loan with or on behalf of an immediate family member of the individual;

(k) Any individual who offers or negotiates terms of a residential mortgage
loan secured by a dwelling that served as the individual’s residence; and

() Any employee or independent agent of a mortgage banker licensed or
registered pursuant to the Residential Mortgage Licensing Act or exempt from
the act if such employee or independent agent does not conduct the activities of
a mortgage loan originator or loan processor or underwriter.

(2) It shall not be necessary to negate any of the exemptions provided in this
section in any complaint, information, indictment, or other writ or proceedings
brought under the act, and the burden of establishing the right to any exemp-
tion shall be upon the person claiming the benefit of such exemption.

Source: Laws 1989, LB 272, § 6; Laws 1999, LB 396, § 31; Laws 2002,
LB 957, § 22; Laws 2005, LB 533, § 50; Laws 2008, LB851, § 20;
Laws 2009, LB328, § 5.

Cross References

Nebraska Installment Sales Act, see section 45-334.
Nebraska Trust Company Act, see section 8-201.01.

45-704 Registration required; registration statement; fee; procedure; bond;
registrant; duties; renewal.

(1) Notwithstanding any other provision of the Residential Mortgage Licens-
ing Act, no person exempt from licensing under section 45-703 who employs or
enters into an independent agent agreement with an individual who is required
to obtain a mortgage loan originator license in this state pursuant to section
45-727 shall act as a mortgage banker until such person has registered with the
department.

(2) Any person required to register pursuant to subsection (1) of this section
shall submit to the department a registration statement on a form prescribed by
the department. The form shall contain such information as the department
may prescribe as necessary or appropriate, including, but not limited to, (a) all
addresses at which business is to be conducted, (b) the names and titles of each
director and principal officer of the business, and (c¢) a description of the
activities of the applicant in such detail as the department may require.

(3) The registration statement required in subsection (2) of this section shall
be accompanied by a registration fee of two hundred dollars.

(4) The department shall acknowledge the registration by issuing to the
registrant a receipt or other form of acknowledgment.

(5) A registrant shall maintain a surety bond as required by section 45-724,
submit mortgage reports of condition as required by section 45-726, and
comply with the requirements of section 45-735 pertaining to the employment
of mortgage loan originators.

(6) A registration under this section shall not be assignable.
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(7) After original registration, all registrations shall remain in full force and
effect until the next succeeding December 31. Thereafter, a registration under
this section may be renewed on an annual basis for a renewal fee of one

hundred dollars.

(8)(a) If a registrant fails to maintain a surety bond as required by section
45-724, the department may issue a notice of cancellation of the registration.

(b) If a registrant fails to renew his, her, or its registration as required by this
section and does not voluntarily surrender the registration by delivering to the
director written notice of the surrender, the department may issue a notice of
expiration of the registration.

Source: Laws 1989, LB 272, § 7; Laws 1999, LB 396, § 32; Laws 2003,
LB 218, § 2; Laws 2005, LB 533, § 51; Laws 2008, LB851, § 21;
Laws 2009, LB328, § 6; Laws 2010, LB892, § 6.
Effective date March 4, 2010.

45-705 License or registration required; application; fees; background inves-
tigation; registered agent.

(1) No person shall act as a mortgage banker or use the title mortgage banker
in this state unless he, she, or it is licensed as a mortgage banker, is registered
with the department as provided in section 45-704, is licensed under the
Nebraska Installment Loan Act, or is otherwise exempt from the act pursuant
to section 45-703.

(2) Applicants for a license as a mortgage banker shall submit to the
department an application on a form prescribed by the department. The
application shall include, but not be limited to, (a) the applicant’s corporate
name and no more than one trade name or doing business as designation
which the applicant intends to use in this state, if applicable, (b) the applicant’s
main office address, (c) all branch office addresses at which business is to be
conducted, (d) the names and titles of each director and principal officer of the
applicant, (e¢) the names of all shareholders, partners, or members of the
applicant, (f) a description of the activities of the applicant in such detail as the
department may require, and (g) if the applicant is an individual, his or her
social security number.

(3) The application for a license as a mortgage banker shall include or be
accompanied by, in a manner as prescribed by the director, (a) the name and
street address in this state of a registered agent appointed by the licensee for
receipt of service of process and (b) the written consent of the registered agent
to the appointment. A post office box number may be provided in addition to
the street address.

(4) The application for a license as a mortgage banker shall be accompanied
by an application fee of four hundred dollars and, if applicable, a seventy-five-
dollar fee for each branch office listed in the application and any processing fee
allowed under subsection (2) of section 45-748.

(5) The director may prescribe that the application for a license as a
mortgage banker include or be accompanied by, in a manner as prescribed by
the director, a background investigation of each applicant by means of finger-
prints and a check of his or her criminal history record information maintained
by the Federal Bureau of Investigation through the Nationwide Mortgage
Licensing System and Registry. If the applicant is a partnership, association,
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corporation, or other form of business organization, the director may require a
criminal history record information check on each member, director, or princi-
pal officer of each applicant or any individual acting in the capacity of the
manager of an office location. The applicant shall be responsible for the direct
costs associated with criminal history record information checks performed.
The information obtained thereby may be used by the director to determine the
applicant’s eligibility for licensing under this section. Except as authorized
pursuant to subsection (2) of section 45-748, receipt of criminal history record
information by a private person or entity is prohibited.

(6) A license as a mortgage banker granted under the Residential Mortgage
Licensing Act shall not be assignable.

(7) An application is deemed filed when accepted as substantially complete by
the director.

Source: Laws 1989, LB 272, § 8; Laws 1995, LB 163, § 3; Laws 1997, LB
752, § 118; Laws 2003, LB 218, § 3; Laws 2005, LB 533, § 52;
Laws 2007, LB124, § 42; Laws 2008, LB380, § 1; Laws 2009,
LB328,§ 7; Laws 2010, LB892, § 7.
Effective date March 4, 2010.

Cross References

Nebraska Installment Loan Act, see section 45-1001.

45-706 License; issuance; denial; appeal; renewal; fees.

(1) Upon the filing of an application for a license as a mortgage banker, if the
director finds that the character and general fitness of the applicant, the
members thereof if the applicant is a partnership, limited liability company,
association, or other organization, and the officers, directors, and principal
employees if the applicant is a corporation are such that the business will be
operated honestly, soundly, and efficiently in the public interest consistent with
the purposes of the Residential Mortgage Licensing Act, the director shall issue
a license as a mortgage banker to the applicant. The director shall approve on
deny an application for a license within ninety days after (a) acceptance of the
application; (b) delivery of the bond required under section 45-724; and (c)
payment of the required fee.

(2) If the director determines that the mortgage banker license application
should be denied, the director shall notify the applicant in writing of the denial
and of the reasons for the denial. The director shall not deny an application for
a mortgage banker license because of the failure to submit information required
under the act or rules and regulations adopted and promulgated under the act
without first giving the applicant an opportunity to correct the deficiency by
supplying the missing information. A decision of the director denying a mort-
gage banker license application pursuant to the act may be appealed. The
appeal shall be in accordance with the Administrative Procedure Act and rules
and regulations adopted and promulgated by the department under the act. The
director may deny an application for a mortgage banker license application if
(a) he or she determines that the applicant does not meet the conditions of
subsection (1) of this section or (b) an officer, director, shareholder owning five
percent or more of the voting shares of the applicant, partner, or member was
convicted of, pleaded guilty to, or was found guilty after a plea of nolo
contendere to (i) a misdemeanor under any state or federal law which involves
dishonesty or fraud or which involves any aspect of the mortgage banking
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business, depository institution business, or installment loan company business
or (ii) any felony under state or federal law.

(3)(a) All initial licenses shall remain in full force and effect until the next
succeeding December 31. Mortgage banker licenses may be renewed annually
by submitting to the director a request for renewal and any supplemental
material as required by the director. The mortgage banker licensee shall certify
that the information contained in the license application, as subsequently
amended, that is on file with the department and the information contained in
any supplemental material previously provided to the department remains true
and correct.

(b) For the annual renewal of a license to conduct a mortgage banking
business under the Residential Mortgage Licensing Act, the fee shall be two
hundred dollars plus seventy-five dollars for each branch office, if applicable,
and any processing fee allowed under subsection (2) of section 45-748.

(4) The director may require a mortgage banker licensee to maintain a
minimum net worth, proven by an audit conducted by a certified public
accountant, if the director determines that the financial condition of the
licensee warrants such a requirement or that the requirement is in the public
interest.

Source: Laws 1989, LB 272, § 9; Laws 1993, LB 121, § 275; Laws 1995,
LB 163, § 4; Laws 2003, LB 218, § 4; Laws 2005, LB 533, § 53;
Laws 2006, LB 876, § 29; Laws 2007, LB124, § 43; Laws 2008,
LB380, § 2; Laws 2009, LB328, § 8.

Cross References

Administrative Procedure Act, see section 84-920.

45-707 Transferred to section 45-742.
45-708 Transferred to section 45-747.
45-709 Transferred to section 45-724.
45-710 Transferred to section 45-741.
45-711 Transferred to section 45-737.
45-712 Transferred to section 45-738.
45-713 Transferred to section 45-739.
45-714 Transferred to section 45-740.
45-715 Transferred to section 45-750.
45-716 Transferred to section 45-751.
45-717 Transferred to section 45-744.
45-717.01 Transferred to section 45-743.
45-717.02 Transferred to section 45-746.
45-718 Transferred to section 45-745.

45-719 Transferred to section 45-752.
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45-720 Transferred to section 45-753.
45-721 Transferred to section 45-754.
45-722 Transferred to section 45-725.
45-723 Transferred to section 45-748.

45-724 Surety bond; requirements.

(1) Except as provided in subsection (2) of this section, an applicant for a
mortgage banker license or registration shall file with the department a surety
bond in the amount of one hundred thousand dollars, furnished by a surety|
company authorized to do business in the State of Nebraska. The surety bond
also shall cover all mortgage loan originators who are employees or indepen-
dent agents of the applicant. The bond shall be for the use of the State of
Nebraska and any Nebraska resident who may have claims or causes of action
against the applicant or against an individual who is a mortgage loan originator
employed by, or in an independent agent relationship with, the applicant.
Submission of a rider to an existing bond indicating that the required coverage
is outstanding and evidencing the beneficiaries required in this subsection shall
satisfy the requirements of this section. The bond or a substitute bond shall
remain in effect during all periods of licensing or registration.

(2) Upon filing of the mortgage report of condition required by section
45-726, a mortgage banker licensee or registrant shall maintain or increase its
surety bond to reflect the total dollar amount of the closed residential mortgage
loans originated in this state in the preceding calendar year in accordance with
the following table. A licensee or registrant may decrease its surety bond in
accordance with the following table if the surety bond required is less than the
amount of the surety bond on file with the department.

Dollar Amount of Closed Surety Bond Required
Residential Mortgage Loans

$0.00 to $5,000,000.00 $100,000.00
$5,000,000.01 to $10,000,000.00 $125,000.00
$10,000,000.01 to $25,000,000.00 $150,000.00

Over $25,000,000.00 $200,000.00

(3) Should the department determine that a mortgage banker licensee or
registrant does not maintain a surety bond in the amount required by subsec-
tion (2) of this section, the department shall give written notification to the
mortgage banker licensee or registrant requiring him, her, or it to increase the
surety bond within thirty days to the amount required by subsection (2) of this
section.

(4) At any time the director may require the filing of a new or supplemental
bond in the form as provided in subsection (1) of this section if he or she
determines that the bond filed under subsection (1) or (2) of this section is
exhausted or is inadequate for any reason, including the financial condition of
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the licensee, the registrant, or the applicant for a license or registration. The
new or supplemental bond shall not exceed one million dollars.

Source: Laws 1989, LB 272, § 12; Laws 1993, LB 217, § 2; Laws 2003,
LB 218, § 6; Laws 2006, LB 876, § 31; R.S.Supp.,2008, § 45-709;
Laws 2009, LB328, § 9; Laws 2010, LB892, § 8.
Effective date March 4, 2010.

45-725 Acquisition of control of mortgage banking business; procedure; fee;
disapproval; hearing.

(1) No person acting personally or as an agent shall acquire control of any
mortgage banking business required to be licensed under the Residential
Mortgage Licensing Act without first giving thirty days’ notice to the depart-
ment on a form prescribed by the department of such proposed acquisition and
paying a filing fee of two hundred dollars.

(2) The director, upon receipt of such notice, shall act upon it within thirty
days and, unless he or she disapproves the proposed acquisition within that
period of time, the acquisition shall become effective on the thirty-first day after
receipt without the director’s approval, except that the director may extend the
thirty-day period an additional thirty days if, in his or her judgment, any
material information submitted is substantially inaccurate or the acquiring
party has not furnished all the information required by the department.

(3) An acquisition may be made prior to the expiration of the disapproval
period if the director issues written notice of his or her intent not to disapprove
the action.

(4)(a) The director may disapprove any proposed acquisition if:

(i) The financial condition of any acquiring person is such as might jeopard-
ize the financial stability of the acquired mortgage banking business;

(ii) The character and general fitness of any acquiring person or of any of the
proposed management personnel indicate that the acquired mortgage banking
business would not be operated honestly, soundly, or efficiently in the public
interest; or

(iii) Any acquiring person neglects, fails, or refuses to furnish all information
required by the department.

(b) The director shall notify the acquiring party in writing of disapproval of
the acquisition. The notice shall provide a statement of the basis for the
disapproval.

(c) Within fifteen business days after receipt of written notice of disapproval,
the acquiring party may request a hearing on the proposed acquisition in
accordance with the Administrative Procedure Act and rules and regulations
adopted and promulgated by the department under the act. At the conclusion of]
such hearing, the director shall, by order, approve or disapprove the proposed
acquisition on the basis of the record made at the hearing.

Source: Laws 2007, LB124, § 49; Laws 2008, LB851, § 22;
R.S.Supp.,2008, § 45-722; Laws 2009, LB328, § 10; Laws 2010,
LB892, § 9.
Effective date March 4, 2010.

Cross References

Administrative Procedure Act, see section 84-920.
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45-726 Reports.

Each licensed mortgage banker, registrant, and installment loan company
shall submit to the Nationwide Mortgage Licensing System and Registry
mortgage reports of condition, which shall be in such form and shall contain
such information as the department may require.

Source: Laws 2009, LB328, § 11; Laws 2010, LB892, § 10.
Effective date March 4, 2010.

45-727 Mortgage loan originator; license required; loan processor or under-
writer; license required.

(1) An individual, unless specifically exempted from the Residential Mortgage
Licensing Act under section 45-703, shall not engage in, or offer to engage in,
the business of a mortgage loan originator with respect to any residential real
estate or dwelling located or intended to be located in this state without first
obtaining and maintaining annually a license under the act. Each licensed
mortgage loan originator shall obtain and maintain a valid unique identifier
issued by the Nationwide Mortgage Licensing System and Registry.

(2) In order to facilitate an orderly transition to licensing and minimize
disruption in the mortgage marketplace, the effective date for subsection (1) of
this section is July 31, 2010.

(3) An independent agent shall not engage in the activities as a loan processor
or underwriter unless such independent agent loan processor or underwriter
obtains and maintains a license under subsection (1) of this section. Each
independent agent loan processor or underwriter licensed as a mortgage loan
originator shall obtain and maintain a valid unique identifier issued by the
Nationwide Mortgage Licensing System and Registry.

(4) For the purposes of implementing an orderly and efficient licensing
process, the director may adopt and promulgate licensing rules or regulations
and interim procedures for licensing and acceptance of applications. For
previously registered or licensed individuals, the director may establish expedit-
ed review and licensing procedures.

Source: Laws 2009, LB328, § 12.

45-728 License; application; form; fee; use of nationwide registry.
(1) An applicant for a license shall apply on a form prescribed by the director.

(2) The application for a license as a mortgage loan originator shall be
accompanied by an application fee of one hundred fifty dollars, plus the cost of
the criminal history background check required by subsection (3) of this section
and any processing fee allowed under subsection (2) of section 45-748.

(3) In connection with an application for licensing as a mortgage loan
originator, the applicant shall, at a minimum, furnish to the Nationwide
Mortgage Licensing System and Registry information concerning the appli-
cant’s identity, including the following:

(a) Fingerprints for submission to the Federal Bureau of Investigation and
any other governmental agency or entity authorized to receive such information
for a state, national, and international criminal history background check; and

(b) Personal history and experience in a format prescribed by the Nationwide
Mortgage Licensing System and Registry, including the submission of authori-
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zation for the Nationwide Mortgage Licensing System and Registry and the
director to obtain the following:

(i) An independent credit report obtained from a consumer reporting agency
described in 15 U.S.C. 1681a(p), as such section existed on January 1, 2010;
and

(ii) Information related to any administrative, civil, or criminal findings by
any governmental jurisdiction.

(4) For the purposes of this section and in order to reduce the points of
contact which the Federal Bureau of Investigation may have to maintain for
purposes of subdivisions (3)(a) and (3)(b)(ii) of this section, the director may use
the Nationwide Mortgage Licensing System and Registry as a channeling agent
for requesting information from and distributing information to the United
States Department of Justice or any other governmental agency.

(5) For the purposes of this section and in order to reduce the points of
contact which the director may have to maintain for purposes of subdivisions
(3)(b)(1) and (3)(b)(ii)) of this section, the director may use the Nationwide
Mortgage Licensing System and Registry as a channeling agent for requesting
and distributing information to and from any source so directed by the director.

Source: Laws 2009, LB328, § 13; Laws 2010, LB892, § 11.
Effective date March 4, 2010.

45-729 Issuance of mortgage loan originator license; director; findings
required; denial; notice; appeal.

(1) The director shall not issue a mortgage loan originator license unless the
director makes at a minimum the following findings:

(a) The applicant has never had a mortgage loan originator license revoked in
any governmental jurisdiction, except that a subsequent formal vacation of such
revocation shall not be deemed a revocation;

(b) The applicant has not been convicted of, or pleaded guilty or nolo
contendere or its equivalent to, in a domestic, foreign, or military court:

(i) A misdemeanor under any state or federal law which involves dishonesty
or fraud or which involves any aspect of the business of a mortgage banker,
depository institution, or installment loan company unless such individual has
received a pardon for such conviction; or

(ii) Any felony under state or federal law unless such individual has received
a pardon for such conviction;

(c) The applicant has demonstrated financial responsibility, character, and
general fitness such as to command the confidence of the community and to
warrant a determination that the mortgage loan originator will operate honest-
ly, fairly, and efficiently within the purposes of the Residential Mortgage
Licensing Act. For purposes of this subsection, an individual has shown that he
or she is not financially responsible when he or she has shown a disregard in
the management of his or her own financial condition. The director may
consider the following factors in making a determination as to financial
responsibility:

(i) The applicant’s current outstanding judgments except judgments solely as
a result of medical expenses;
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(ii) The applicant’s current outstanding tax liens or other government liens
and filings;
(iii) The applicant’s foreclosures within the past three years; and

(iv) A pattern of seriously delinquent accounts within the past three years by
the applicant;

(d) The applicant has completed the prelicensing education requirements
described in section 45-730;

(e) The applicant has passed a written test that meets the test requirement
described in section 45-731; and

(f) The applicant is covered by a surety bond as required pursuant to section
45-724 or a supplemental surety bond as required pursuant to section 45-1007.

(2) If the director determines that a mortgage loan originator license applica-
tion should be denied, the director shall notify the applicant in writing of the
denial and of the reasons for the denial. The director shall not deny an
application for a mortgage loan originator license because of the failure to
submit information required under the act or rules and regulations adopted and
promulgated under the act without first giving the applicant an opportunity to
correct the deficiency by supplying the missing information. A decision of the
director denying a mortgage loan originator license application pursuant to the
act may be appealed. The appeal shall be in accordance with the Administrative
Procedure Act and rules and regulations adopted and promulgated by the
department under the act.

(3) A mortgage loan originator license shall not be assignable.
Source: Laws 2009, LB328, § 14.

Cross References

Administrative Procedure Act, see section 84-920.

45-730 Prelicensing education requirements; course review and approval;
relicensure requirements.

(1) In order to meet the prelicensing education requirements referred to in
subdivision (1)(d) of section 45-729, an individual shall complete at least twenty
hours of education approved in accordance with subsection (2) of this section,
which shall include at least the following:

(a) Three hours of instruction in federal law and regulations regarding
mortgage origination;

(b) Three hours of instruction in ethics, which shall include instruction on
fraud, consumer protection, and fair lending issues; and

(c) Two hours of instruction related to lending standards for the nontradition-
al mortgage product marketplace.

(2) For purposes of subsection (1) of this section, prelicensing education
courses shall be reviewed and approved by the Nationwide Mortgage Licensing
System and Registry based upon reasonable standards. Review and approval of
a prelicensing education course shall include review and approval of the course
provider.

(3) Nothing in this section shall preclude any prelicensing education course,
as approved by the Nationwide Mortgage Licensing System and Registry, that is
provided by the employer of the applicant or an entity which is affiliated with
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the applicant by an agency contract or any subsidiary or affiliate of such
employer or entity.

(4) Prelicensing education may be offered either in a classroom, online, or by
any other means approved by the Nationwide Mortgage Licensing System and
Registry.

(5) The prelicensing education requirements approved by the Nationwide
Mortgage Licensing System and Registry in subsection (1) of this section for
any state shall be accepted as credit towards completion of prelicensing
education requirements in this state.

(6) An individual who previously held a mortgage loan originator license
applying to be licensed again shall prove that he or she has either (a) completed
all of the continuing education requirements for the year in which the license
was last held or (b) made up any deficiency in continuing education as provided
by subsection (8) of section 45-733.

Source: Laws 2009, LB328, § 15; Laws 2010, LB892, § 12.
Effective date March 4, 2010.

45-731 Written test requirement; subject areas; retaking test; limitations.

(1) In order to meet the written test requirement referred to in subdivision
(1)(e) of section 45-729, an individual shall pass, in accordance with the
standards established under this section, a qualified written test developed by
the Nationwide Mortgage Licensing System and Registry and administered by a
test provider approved by the Nationwide Mortgage Licensing System and
Registry based upon reasonable standards.

(2) A written test shall not be treated as a qualified written test for purposes
of subsection (1) of this section unless the test adequately measures the
applicant’s knowledge and comprehension in appropriate subject areas, includ-
ing the following:

(a) Ethics;
(b) Federal laws and regulations pertaining to mortgage origination;
(c) State laws and regulations pertaining to mortgage origination; and

(d) Federal and state laws and regulations, including instruction on fraud,
consumer protection, the nontraditional mortgage marketplace, and fair lend-
ing issues.

(3) Nothing in this section shall prohibit a test provider approved by the
Nationwide Mortgage Licensing System and Registry from providing a test at
the location of the employer of the applicant, the location of any subsidiary or
affiliate of the employer of the applicant, or the location of any entity with
which the applicant holds an exclusive arrangement to conduct the business of
a mortgage loan originator.

(4)(a) An individual shall not be considered to have passed a qualified written
test unless the individual achieves a test score of not less than seventy-five
percent correct answers to questions.

(b) An individual may retake a test three consecutive times with each
consecutive taking occurring at least thirty days after the preceding test.

(c) After failing three consecutive tests, an individual shall wait at least six
months before taking the test again.

2010 Cumulative Supplement 1248



RESIDENTIAL MORTGAGE LICENSING §45-733

(d) A licensed mortgage loan originator who fails to maintain a valid license
for a period of five years or longer shall retake the test, not taking into account
any time during which such individual is a registered mortgage loan originator.

Source: Laws 2009, LB328, § 16.

45-732 License; term; renewal; minimum standards for renewal; fee; denial;
appeal.

(1) All initial mortgage loan originator licenses shall remain in full force and
effect until the next succeeding December 31. Mortgage loan originator licenses
may be renewed annually by submitting to the director a request for renewal
and any supplemental material as required by the director. The mortgage loan
originator licensee shall certify that the information contained in the license
application, as subsequently amended, that is on file with the department, and
the information contained in any supplemental material previously provided to
the department, remains true and correct.

(2) The minimum standards for license renewal for mortgage loan originators
shall include the following:

(a) The mortgage loan originator continues to meet the minimum standards
for license issuance under subdivisions (1)(a) through (f) of section 45-729;

(b) The mortgage loan originator has satisfied the annual continuing edu-
cation requirements described in section 45-733; and

(c) The mortgage loan originator has paid all required fees for renewal of the
license.

(3) For the annual renewal of a mortgage loan originator license, the fee shall
be one hundred twenty-five dollars, plus the cost of the criminal history
background check required by the director and any processing fee allowed
under subsection (2) of section 45-748.

(4) Except as provided in subsection (4) of section 45-734 and subsection (4)
of section 45-742, should the director conclude that a mortgage loan originator
does not meet the minimum standards for license renewal, the director shall
deny the renewal application. A decision of the director denying a renewal of a
mortgage loan originator license pursuant to the Residential Mortgage Licens-
ing Act may be appealed. The appeal shall be in accordance with the Adminis-
trative Procedure Act and the rules and regulations adopted and promulgated
by the department under the act.

Source: Laws 2009, LB328, § 17.

Cross References

Administrative Procedure Act, see section 84-920.

45-733 Licensed mortgage loan originator; continuing education; continuing
education courses; review and approval; credit as instructor; relicensure re-
quirements.

(1) A licensed mortgage loan originator shall complete annually at least eight
hours of education approved in accordance with subsection (2) of this section,
which shall include at least:

(a) Three hours of instruction in federal laws and regulations regarding
mortgage origination;
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(b) Two hours of instruction in ethics, which shall include instruction on
fraud, consumer protection, and fair lending issues; and

(¢) Two hours of instruction related to lending standards for the nontradition-
al mortgage product marketplace.

(2) For purposes of subsection (1) of this section, continuing education
courses shall be reviewed and approved by the Nationwide Mortgage Licensing
System and Registry based upon reasonable standards. Review and approval of
a continuing education course shall include review and approval of the course
provider.

(3) Nothing in this section shall preclude any education course, as approved
by the Nationwide Mortgage Licensing System and Registry, that is provided by
the employer of the mortgage loan originator, an entity which is affiliated with
the mortgage loan originator by an agency contract, or any subsidiary or
affiliate of such employer or entity.

(4) Continuing education may be offered either in a classroom, online, or by
any other means approved by the Nationwide Mortgage Licensing System and
Registry.

(5) A licensed mortgage loan originator:

(a) Shall only receive credit for a continuing education course in the year in
which the course is taken except as provided in subsection (8) of this section;
and

(b) Shall not take the same approved course in the same or consecutive years
to meet the annual requirements for continuing education.

(6) A licensed mortgage loan originator who is an instructor of an approved
continuing education course may receive credit for the licensed mortgage loan
originator’s own annual continuing education requirement at the rate of two
hours credit for every one hour taught.

(7) An individual having successfully completed the education requirements
approved by the Nationwide Mortgage Licensing System and Registry in
subdivisions (1)(a), (b), and (c) of this section for any state shall be accepted as
credit towards completion of continuing education requirements in this state.

(8) A licensed mortgage loan originator who subsequently becomes unli-
censed shall complete the continuing education requirements for the last year
in which the license was held prior to issuance of a new license or renewal
license. Such individual may make up any deficiency in continuing education as
established by rule, regulation, or order of the director if such individual meets
the requirements of subdivision (2)(a) of section 45-732 and has paid the new
application fee as provided by subsection (2) of section 45-728 or the reinstate-
ment fee as provided by subdivision (4)(b) of section 45-742.

Source: Laws 2009, LB328, § 18; Laws 2010, LB892, § 13.
Effective date March 4, 2010.

45-734 Mortgage loan originator license; inactive status; duration; renewal;
reactivation.

(1) A mortgage loan originator whose license is placed on inactive status
under this section shall not act as a mortgage loan originator in this state until
such time as the license is reactivated.
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(2) The department shall place a mortgage loan originator license on inactive
status upon the occurrence of one of the following:

(a) Upon receipt of a notice from either the licensed mortgage banker,
registrant, installment loan company, or mortgage loan originator that the
mortgage loan originator’s relationship as an employee or independent agent of’
a licensed mortgage banker or installment loan company has been terminated;

(b) Upon the cancellation of the employing licensed mortgage banker’s
license pursuant to section 45-742 or upon the cancellation of the employing
installment loan company’s license pursuant to subdivision (3)(b) of section
45-1033 for failure to maintain the required surety bond;

(c) Upon the voluntary surrender of the employing licensed mortgage bank-
er’s license pursuant to section 45-742 or upon the voluntary surrender of the
employing installment loan company’s license pursuant to section 45-1032;

(d) Upon the expiration of the employing licensed mortgage banker’s license
pursuant to section 45-742 or upon the expiration of the employing installment
loan company’s license pursuant to subdivision (3)(a) of section 45-1033 if such
mortgage loan originator has renewed his or her license pursuant to section
45-732;

(e) Upon the revocation or suspension of the employing licensed mortgage
banker’s license pursuant to section 45-742 or upon the revocation or suspen-
sion of the employing installment loan company’s license pursuant to subsec-
tion (1) of section 45-1033; or

(f) Upon the cancellation, surrender, or expiration of the employing regis-
trant’s registration with the department.

(3) If a mortgage loan originator license becomes inactive under this section,
the license shall remain inactive until the license expires, the licenseholder
surrenders the license, the license is revoked or suspended pursuant to section
45-742, or the license is reactivated.

(4) A mortgage loan originator who holds an inactive mortgage loan origina-
tor license may renew such inactive license if he or she remains otherwise
eligible for renewal pursuant to section 45-732 except for being covered by a
surety bond pursuant to subdivision (1)(f) of section 45-729. Such renewal shall
not reactivate the license.

(5) The department shall reactivate a mortgage loan originator license upon
receipt of a notice pursuant to section 45-735 that the mortgage loan originator
licensee has been hired as a mortgage loan originator by a licensed mortgage
banker, registrant, or installment loan company and if such mortgage loan
originator is covered by a surety bond pursuant to subdivision (1)(f) of section
45-729.

Source: Laws 2009, LB328, § 19.

45-735 Mortgage loan originator; employee or independent agent; restriction
on activities; written agency contract; notification to department; fee; notice of
termination.

(1) A mortgage loan originator shall be an employee or independent agent of
a single licensed mortgage banker, registrant, or installment loan company that
shall directly supervise, control, and maintain responsibility for the acts and
omissions of the mortgage loan originator.
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(2) A mortgage loan originator shall not engage in mortgage loan origination
activities at any location that is not a main office location of a licensed
mortgage banker, registrant, or installment loan company or a branch office of
a licensed mortgage banker or registrant. The licensed mortgage banker,
registrant, or installment loan company shall designate the location or locations
at which each mortgage loan originator is originating residential mortgage
loans.

(3) Any licensed mortgage banker, registrant, or installment loan company
who engages an independent agent as a mortgage loan originator shall main-
tain a written agency contract with such mortgage loan originator. Such
written agency contract shall provide that the mortgage loan originator is
originating loans exclusively for the licensed mortgage banker, registrant, or
installment loan company.

(4) A licensed mortgage banker, registrant, or installment loan company that
has hired a licensed mortgage loan originator as an employee or entered into
an independent agent agreement with such licensed mortgage loan originator
shall provide notification to the department as soon as reasonably possible after
entering into such relationship, along with a fee of fifty dollars. The employing
entity shall not allow the mortgage loan originator to conduct such activity in
this state prior to such notification to the department and confirmation that the
department has received notice of the termination of the mortgage loan
originator’s prior employment.

(5) A licensed mortgage banker, registrant, or installment loan company shall
notify the department no later than ten days after the termination, whether
voluntary or involuntary, of a mortgage loan originator unless the mortgage
loan originator has previously notified the department of the termination.

Source: Laws 2009, LB328, § 20.

45-736 Unique identifier; use.

The unique identifier of any individual originating a residential mortgage
loan shall be clearly shown on all residential mortgage loan application forms,
solicitations, or advertisements, including business cards or web sites, and any
other documents as established by rule, regulation, or order of the director.

Source: Laws 2009, LB328§, § 21.

45-737 Licensee; duties.
A licensee shall:

(1) Disburse required funds paid by the borrower and held in escrow for the
payment of insurance payments no later than the date upon which the premium
is due under the insurance policy;

(2) Disburse funds paid by the borrower and held in escrow for the payment
of real estate taxes prior to the time such real estate taxes become delinquent;

(3) Pay any penalty incurred by the borrower because of the failure of the
licensee to make the payments required in subdivisions (1) and (2) of this
section unless the licensee establishes that the failure to timely make the
payments was due solely to the fact that the borrower was sent a written notice
of the amount due more than fifteen calendar days before the due date to the
borrower’s last-known address and failed to timely remit the amount due to the
licensee;
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(4) At least annually perform a complete escrow analysis. If there is a change
in the amount of the periodic payments, the licensee shall mail written notice of
such change to the borrower at least twenty calendar days before the effective
date of the change in payment. The following information shall be provided to
the borrower, without charge, in one or more reports, at least annually:

(a) The name and address of the licensee;
(b) The name and address of the borrower;

(c) A summary of the escrow account activity during the year which includes
all of the following:

(i) The balance of the escrow account at the beginning of the year;

(ii) The aggregate amount of deposits to the escrow account during the year;
and

(iii) The aggregate amount of withdrawals from the escrow account for each
of the following categories:

(A) Payments applied to loan principal;

(B) Payments applied to interest;

(C) Payments applied to real estate taxes;

(D) Payments for real property insurance premiums; and

(E) All other withdrawals; and

(d) A summary of loan principal for the year as follows:

(i) The amount of principal outstanding at the beginning of the year;

(ii) The aggregate amount of payments applied to principal during the year;
and

(iii) The amount of principal outstanding at the end of the year;

(5) Establish and maintain a toll-free telephone number or accept collect
telephone calls to respond to inquiries from borrowers, if the licensee services
residential mortgage loans. If a licensee ceases to service residential mortgage
loans, it shall continue to maintain a toll-free telephone number or accept
collect telephone calls to respond to inquiries from borrowers for a period of
twelve months after the date the licensee ceased to service residential mortgage
loans. A telephonic messaging service which does not permit the borrower an
option of personal contact with an employee, agent, or contractor of the
licensee shall not satisfy the conditions of this section. Each day such licensee
fails to comply with this subdivision shall constitute a separate violation of the
Residential Mortgage Licensing Act;

(6) Answer in writing, within ten business days after receipt, any written
request for payoff information received from a borrower or a borrower’s
designated representative. This service shall be provided without charge to the
borrower, except that when such information is provided upon request within
sixty days after the fulfillment of a previous request, a processing fee of up to
ten dollars may be charged;

(7) Execute and deliver a release of mortgage pursuant to the provisions of
section 76-252 or, in the case of a trust deed, execute and deliver a reconvey-
ance pursuant to the provisions of section 76-1014.01;

(8) Maintain a copy of all documents and records relating to each residential
mortgage loan and application for a residential mortgage loan, including, but
not limited to, loan applications, federal Truth in Lending Act statements, good
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faith estimates, appraisals, notes, rights of rescission, and mortgages or trust
deeds for a period of two years after the date the residential mortgage loan is
funded or the loan application is denied or withdrawn;

(9) Notify the director in writing within three business days after the occur-
rence of any of the following:

(a) The filing of a voluntary petition in bankruptcy by the licensee or notice of
a filing of an involuntary petition in bankruptcy against the licensee;

(b) The licensee has lost the ability to fund a loan or loans after it had made a
loan commitment or commitments and approved a loan application or applica-
tions;

(c) Any other state or jurisdiction has invoked suspension or revocation
procedures against the licensee;

(d) The filing of a criminal indictment or information against the licensee or
any of its officers, directors, shareholders, partners, members, employees, or
agents; or

(e) The licensee or any of the licensee’s officers, directors, shareholders,
partners, members, employees, or agents was convicted of, pleaded guilty to, or
was found guilty after a plea of nolo contendere to (i) a misdemeanor under
state or federal law which involves dishonesty or fraud or which involves any
aspect of the mortgage banking business, depository institution business, or
installment loan company business or (ii) any felony under state or federal law;
and

(10) Notify the director in writing or through an electronic method as
prescribed by the director within thirty days after the occurrence of a material
development other than as described in subdivision (9) of this section, includ-
ing, but not limited to, any of the following:

(a) Business reorganization;

(b) A change of name, trade name, doing business as designation, or main
office address;

(c) The establishment of a branch office. Notice of such establishment shall be
on a form prescribed by the department and accompanied by a fee of seventy-
five dollars for each branch office; or

(d) The closing of a branch office.

Source: Laws 1989, LB 272, § 14; Laws 1994, LB 1275, § 4; Laws 1995,
LB 163, 8§ 6; Laws 1995, LB 396, § 1; Laws 1996, LB 1053, § 11;
Laws 2003, LB 218, § 8; Laws 2005, LB 533, § 55; Laws 2007,
LB124, § 46; R.S.Supp.,2008, § 45-711; Laws 2009, LB328, § 22;
Laws 2010, LB892, § 14.
Effective date March 4, 2010.

45-738 Licensee; failure to deliver abstract of title.

If a licensee in connection with a residential mortgage loan has possession of
an abstract of title and fails to deliver the abstract to the borrower within
twenty business days of the borrower’s request made by certified mail, return
receipt requested, in connection with a proposed sale of the real property, the
borrower may authorize the preparation of a new abstract of title to the real
property and the person failing to deliver the original abstract shall pay the
borrower the reasonable costs of the preparation of the new abstract of title. If
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a borrower brings an action against the person failing to deliver an abstract of
title to recover the payment made, the borrower shall also be entitled to recover
reasonable attorney’s fees and court costs incurred in the action.

Source: Laws 1989, LB 272, § 15; R.S.1943, (2004), § 45-712; Laws 2009,
LB328, § 23.

45-739 Transfer of servicing rights; duties.

Not less than fifteen days prior to the effective date of the transfer of
servicing rights involving any residential mortgage loan, the licensee transfer-
ring the servicing rights shall send a written notice of transfer to each borrower

which shall include:
(1) The effective date of the transfer;

(2) The name, address, and telephone number of the transferee and the name
of a referral person or department of the transferee;

(3) Instructions concerning payments made before the effective date of the
transfer; and

(4) Instructions concerning payments made after the effective date of the
transfer.

The provisions of this section shall not apply when the licensee transferring
the servicing rights has provided the borrower with a written notice of transfer
at the time of closing on the residential mortgage loan.

Source: Laws 1989, LB 272, § 16; Laws 1996, LB 1053, § 12; R.S.1943,
(2004), § 45-713; Laws 2009, LB328, § 24.

45-740 Prohibited acts; violation; penalty; civil liability.
(1) A licensee, an officer, an employee, or an agent of the licensee shall not:

(a) Assess a late charge if all payments due are received before the date upon
which late charges are authorized in the underlying mortgage or trust deed or
other loan documents;

(b) Delay closing of a residential mortgage loan for the purpose of increasing
interest, costs, fees, or charges payable by the borrower;

(c) Misrepresent or conceal material facts or make false promises intended to
influence, persuade, or induce an applicant for a residential mortgage loan or a
borrower to take a residential mortgage loan or cause or contribute to such a
misrepresentation by any person acting on a licensee’s or any other lender’s

behalf;

(d) Misrepresent to, or conceal from, an applicant for a residential mortgage
loan or a borrower material facts, terms, or conditions of a residential mort-
gage loan to which the licensee is a party;

(e) Fail to make disclosures as required by the Residential Mortgage Licens-
ing Act and any other applicable state or federal law including regulations
thereunder;

(f) Engage in any transaction, practice, or business conduct that is not in
good faith or that operates a fraud upon any person in connection with the
making of any residential mortgage loan;

(g) Receive compensation for acting as a mortgage banker or mortgage loan
originator if the licensee has otherwise acted as a real estate broker or agent in
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connection with the sale of the real estate which secures the residential
mortgage loan unless the licensee has provided written disclosure to the person
from whom compensation is collected that the licensee is receiving compensa-
tion both for acting as a mortgage banker or mortgage loan originator and for
acting as a real estate broker or agent;

(h) Advertise, display, distribute, broadcast, televise, or cause or permit to be
advertised, displayed, distributed, broadcasted, or televised, in any manner,
including by the Internet, any false, misleading, or deceptive statement or
representation with regard to rates, terms, or conditions for a residential
mortgage loan or any false, misleading, or deceptive statement regarding the
qualifications of the licensee or of any officer, employee, or agent thereof;

(i) Record a lien on real property if money is not available for the immediate
disbursal to the borrower unless, before that recording, the licensee (i) informs
the borrower in writing of the reason for the delay and of a definite date by
which disbursement shall be made and (ii) obtains the borrower’s written
permission for the delay unless the delay is required by any other state or
federal law;

(j) Fail to account for or deliver to any person personal property obtained in
connection with the mortgage banking business, including, but not limited to,
money, funds, deposits, checks, drafts, mortgages, trust deeds, or other docu-
ments or things of value which the licensee was not entitled to retain;

(k) Fail to disburse, without just cause, any funds in accordance with any
agreement connected with the mortgage banking business;

() Collect fees and charges on funds other than new funds if the licensee
makes a residential mortgage loan to refinance an existing residential mortgage
loan to a current borrower of the licensee within twelve months after the
previous residential mortgage loan made by the licensee;

(m) Assess any fees against the borrower other than those which are reason-
able and necessary, including actual charges incurred in connection with the
making, closing, disbursing, servicing, extending, transferring, or renewing of a
loan, including, but not limited to, (i) prepayment charges, (ii) delinquency
charges, (iii) premiums for hazard, private mortgage, disability, life, or title
insurance, (iv) fees for escrow services, appraisal services, abstracting services,
title services, surveys, inspections, credit reports, notary services, and recording
of documents, (v) origination fees, (vi) interest on interest after default, and (vii)
costs and charges incurred for determining qualification for the loan proceeds
and disbursement of the loan proceeds;

(n) Allow the borrower to finance, directly or indirectly, (i) any credit life,
credit accident, credit health, credit personal property, or credit loss-of-income
insurance or debt suspension coverage or debt cancellation coverage, whether
or not such coverage is insurance under applicable law, that provides for
cancellation of all or part of a borrower’s liability in the event of loss of life,
health, personal property, or income or in the case of accident written in
connection with a residential mortgage loan or (ii) any life, accident, health, or
loss-of-income insurance without regard to the identity of the ultimate benefi-
ciary of such insurance. For purposes of this section, any premiums or charges
calculated and paid on a periodic basis that are not added to the principal of]
the loan shall not be considered financed directly or indirectly by the creditor;

(o) Falsify any documentation relating to a residential mortgage loan or a
residential mortgage loan application;

2010 Cumulative Supplement 1256



RESIDENTIAL MORTGAGE LICENSING §45-741

(p) Recommend or encourage default on an existing loan or other debt prior
to and in connection with the closing or planned closing of a residential
mortgage loan that refinances all or any portion of such existing loan or debt;

(q@) Borrow money from, personally loan money to, or guarantee any loan
made to any customer or applicant for a residential mortgage loan;

(r) Obtain a signature on a document required to be notarized in connection
with a residential mortgage loan or a residential mortgage loan application
unless the qualified notary public performing the notarization is physically
present at the time the signature is obtained; or

(s) Make any payment, threat, or promise, directly or indirectly, to any person
for the purposes of influencing the independent judgment of the person in
connection with a residential mortgage loan or make any payment, threat, or
promise, directly or indirectly, to any appraiser of a property for the purposes
of influencing the independent judgment of the appraiser with respect to the
value of the property.

(2) Any person who violates any provision of subsection (1) of this section is
guilty of a Class III misdemeanor.

(3) Any person who violates any provision of subsection (1) of this section is
liable to the applicant for a residential mortgage loan or to the borrower for the
fees, costs, and charges incurred in connection with obtaining or attempting to
obtain the residential mortgage loan, damages resulting from such violation,
interest on the damage from the date of the violation, and court costs, including
reasonable attorney’s fees.

Source: Laws 1989, LB 272, § 17; Laws 2003, LB 218, § 9; Laws 2006,
LB 876, § 32; Laws 2007, LB124, § 47; R.S.Supp.,2008,
§ 45-714; Laws 2009, LB328, § 25.

45-741 Director; examine documents and records; investigate violations or
complaints; director; powers; costs; confidentiality.

(1) The director may examine documents and records maintained by a
licensee, registrant, individual, or person subject to the Residential Mortgage
Licensing Act. The director may investigate complaints about a licensee, regis-
trant, individual, or person subject to the act. The director may investigate
reports of alleged violations of the act, any federal law governing residential
mortgage loans, or any rule, regulation, or order of the director under the act.
For purposes of investigating violations or complaints arising under the act or
for the purposes of examination, the director may review, investigate, or
examine any licensee, registrant, individual, or person subject to the act as
often as necessary in order to carry out the purposes of the act.

(2) For purposes of any investigation, examination, or proceeding, including,
but not limited to, initial licensing, license renewal, license suspension, license
conditioning, or license revocation, the director shall have the authority to
access, receive, and use any books, accounts, records, files, documents, infor-
mation, or evidence, including, but not limited to:

(a) Criminal, civil, and administrative history information;

(b) Personal history and experience information, including independent cred-
it reports obtained from a consumer reporting agency described in 15 U.S.C.
1681a(p), as such section existed on January 1, 2010; and
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(c) Any other documents, information, or evidence the director deems rele-
vant to the inquiry or investigation regardless of the location, possession,
control, or custody of such documents, information, or evidence.

(3) Each licensee, registrant, individual, or person subject to the Residential
Mortgage Licensing Act shall make available to the director upon request the
books, accounts, records, files, or documents relating to the operations of such
licensee, registrant, individual, or person subject to the act. The director shall
have access to such books, accounts, records, files, and documents and may
interview the officers, principals, mortgage loan originators, employees, inde-
pendent contractors, agents, and customers of the licensee, registrant, individu-
al, or person subject to the act, concerning the business of the licensee,
registrant, individual, or person subject to the act.

(4) Each licensee, registrant, individual, or person subject to the act shall
make or compile reports or prepare other information as instructed by the
director in order to carry out the purposes of this section, including, but not
limited to:

(a) Accounting compilations;

(b) Information lists and data concerning loan transactions on a form
prescribed by the director; or

(c) Such other information deemed necessary to carry out the purposes of
this section.

(5) The director may send a notice of investigation or inquiry request for
information to a licensee or registrant. Upon receipt by a licensee or registrant
of the director’s notice of investigation or inquiry request for information, the
licensee or registrant shall respond within twenty-one calendar days. Each day
beyond that time a licensee or registrant fails to respond as required by this
subsection shall constitute a separate violation of the act. This subsection shall
not be construed to require the director to send a notice of investigation to a
licensee, a registrant, or any person.

(6) For the purpose of any investigation, examination, or proceeding under
the act, the director or any officer designated by him or her may administer
oaths and affirmations, subpoena witnesses and compel their attendance, take
evidence, and require the production of any books, papers, correspondence,
memoranda, agreements, or other documents or records which the director
deems relevant or material to the inquiry. If any person refuses to comply with
a subpoena issued under this section or to testify with respect to any matter
relevant to the proceeding, the district court of Lancaster County may, on
application of the director, issue an order requiring the person to comply with
the subpoena and to testify. Failure to obey an order of the court to comply
with the subpoena may be punished by the court as civil contempt.

(7) In conducting an examination or investigation under this section, the
director may rely on reports made by the licensee or registrant which have
been prepared within the preceding twelve months for the following federal
agencies or federally related entities:

(a) The United States Department of Housing and Urban Development;
(b) The Federal Housing Administration;

(c) The Federal National Mortgage Association;

(d) The Government National Mortgage Association;
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(e) The Federal Home Loan Mortgage Corporation; or
(f) The United States Department of Veterans Affairs.
(8) In order to carry out the purposes of this section, the director may:

(a) Enter into agreements or relationships with other government officials or
regulatory associations in order to improve efficiencies and reduce the regula-
tory burden by sharing resources, standardized or uniform methods or proce-
dures, and documents, records, information, or evidence obtained under this
section;

(b) Use, hire, contract, or employ publicly or privately available analytical
systems, methods, or software to examine or investigate the licensee, registrant,
individual, or person subject to the act;

(c) Accept and rely on examination or investigation reports made by other
government officials, within or without this state; or

(d) Accept audit reports made by an independent certified public accountant
for the licensee, registrant, individual, or person subject to the act in the course
of that part of the examination covering the same general subject matter as the
audit and incorporate the audit report in the report of the examination, report
of investigation, or other writing of the director.

(9) If the director receives a complaint or other information concerning
noncompliance with the act by an exempt person, the director shall inform the
agency having supervisory authority over the exempt person of the complaint.

(10) No licensee, registrant, individual, or person subject to investigation or
examination under this section shall knowingly withhold, abstract, remove,
mutilate, destroy, or secrete any books, records, computer records, or other
information.

(11) The total charge for an examination or investigation shall be paid by the
licensee or registrant as set forth in sections 8-605 and 8-606.

(12) Examination reports shall not be deemed public records and may be
withheld from the public pursuant to section 84-712.05.

(13) Complaint files shall be deemed public records.

(14) The authority of this section shall remain in effect, whether such a
licensee, registrant, individual, or person subject to the Residential Mortgage
Licensing Act acts or claims to act under any licensing or registration law of
this state or claims to act without such authority.

Source: Laws 1989, LB 272, § 13; Laws 1993, LB 217, § 3; Laws 1995,
LB 163, § 5; Laws 2003, LB 218, § 7; Laws 2007, LB124, § 45;
R.S.Supp.,2008, § 45-710; Laws 2009, LB328, § 26; Laws 2010,
LB892, § 15.

Effective date March 4, 2010.

45-742 License; suspension or revocation; administrative fine; procedure;
surrender; cancellation; expiration; effect; reinstatement.

(1) The director may, following a hearing under the Administrative Procedure
Act and the rules and regulations adopted and promulgated under the act,
suspend or revoke any license issued under the Residential Mortgage Licensing
Act. The director may also impose an administrative fine for each separate
violation of the act if the director finds:
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(a) The licensee has materially violated or demonstrated a continuing pattern
of violating the act, rules and regulations adopted and promulgated under the
act, any order, including a cease and desist order, issued under the act, or any
other state or federal law applicable to the conduct of its business;

(b) A fact or condition exists which, if it had existed at the time of the original
application for the license, would have warranted the director to deny the
application;

(c) The licensee has violated a voluntary consent or compliance agreement
which had been entered into with the director;

(d) The licensee has made or caused to be made, in any document filed with
the director or in any proceeding under the act, any statement which was, at
the time and in light of the circumstances under which it was made, false or
misleading in any material respect or suppressed or withheld from the director
any information which, if submitted by the licensee, would have resulted in
denial of the license application;

(e) The licensee has refused to permit an examination by the director of the
licensee’s books and affairs pursuant to subsection (1) or (2) of section 45-741
or has refused or failed to comply with subsection (5) of section 45-741 after
written notice of the violation by the director. Each day the licensee continues
in violation of this subdivision after such written notice constitutes a separate
violation;

(f) The licensee has failed to maintain records as required by subdivision (8)
of section 45-737 or as otherwise required following written notice of the
violation by the director. Each day the licensee continues in violation of this
subdivision after such written notice constitutes a separate violation;

(g) The licensee knowingly has employed any individual or knowingly has
maintained a contractual relationship with any individual acting as an agent, if
such individual has been convicted of, pleaded guilty to, or was found guilty
after a plea of nolo contendere to (i) a misdemeanor under any state or federal
law which involves dishonesty or fraud or which involves any aspect of the
mortgage banking business, depository institution business, or installment loan
company business or (ii) any felony under state or federal law;

(h) The licensee knowingly has employed any individual or knowingly has
maintained a contractual relationship with any individual acting as an agent, if
such individual (i) has had a mortgage loan originator license revoked in any
state, unless such revocation was subsequently vacated, (ii) has a mortgage loan
originator license which has been suspended by the director, or (iii) while
previously associated in any other capacity with another licensee, was the
subject of a complaint under the act and the complaint was not resolved at the
time the individual became employed by, or began acting as an agent for, the
licensee and the licensee with reasonable diligence could have discovered the
existence of such complaint;

(i) The licensee knowingly has employed any individual or knowingly has
maintained a contractual relationship with any individual acting as an agent if
such individual is conducting activities requiring a mortgage loan originator
license in this state without first obtaining such license;

(j) The licensee has violated the written restrictions or conditions under
which the license was issued;
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(k) The licensee, or if the licensee is a business entity, one of the officers,
directors, shareholders, partners, and members, was convicted of, pleaded
guilty to, or was found guilty after a plea of nolo contendere to (i) a misdemean-
or under any state or federal law which involves dishonesty or fraud or which
involves any aspect of the mortgage banking business, depository institution
business, or installment loan company business or (ii) any felony under state or
federal law;

(I) The licensee has had a similar license revoked in any other jurisdiction; or

(m) The licensee has failed to reasonably supervise any officer, employee, or
agent to assure his or her compliance with the act or with any state or federal
law applicable to the mortgage banking business.

(2) Except as provided in this section, a license shall not be revoked or
suspended except after notice and a hearing in accordance with the Administra-
tive Procedure Act and the rules and regulations adopted and promulgated
under the act.

(3) A licensee may voluntarily surrender a license by delivering to the
director written notice of the surrender, but a surrender shall not affect civil or
criminal liability for acts committed before the surrender or liability for any
fines which may be levied against the licensee or any of its officers, directors,
shareholders, partners, or members pursuant to section 45-743 for acts com-
mitted before the surrender. The director’s approval of such license surrender
shall not be required unless the director has commenced an examination or
investigation pursuant to section 45-741 or has commenced a proceeding to
revoke or suspend the licensee’s license or impose an administrative fine
pursuant to this section.

(4)(a) If a licensee fails to (i) renew its license as required by section 45-706
and does not voluntarily surrender the license pursuant to this section or (ii)
pay the required fee for renewal of the license, the department may issue a
notice of expiration of the license to the licensee in lieu of revocation proceed-
ings.

(b) The director may adopt by rule, regulation, or order procedures for the
reinstatement of licenses for which a notice of expiration was issued in
accordance with subdivision (a) of this subsection. Such procedures shall be
consistent with standards established by the Nationwide Mortgage Licensing
System and Registry. The fee for reinstatement shall be the same fee as the fee
for the initial license application.

(c) If a licensee fails to maintain a surety bond as required by section 45-724,
the department may issue a notice of cancellation of the license in lieu of
revocation proceedings.

(5) Revocation, suspension, surrender, cancellation, or expiration of a license
shall not impair or affect the obligation of a preexisting lawful contract between
the licensee and any person, including a borrower.

(6) Revocation, suspension, cancellation, or expiration of a license shall not
affect civil or criminal liability for acts committed before the revocation,
suspension, cancellation, or expiration or liability for any fines which may be
levied against the licensee or any of its officers, directors, shareholders, part-
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ners, or members pursuant to section 45-743 for acts committed before the
revocation, suspension, cancellation, or expiration.

Source: Laws 1989, LB 272, § 10; Laws 1997, LB 137, § 23; Laws 1999,
LB 396, § 33; Laws 2003, LB 218, § 5; Laws 2005, LB 533, § 54;
Laws 2006, LB 876, § 30; R.S.Supp.,2008, § 45-707; Laws 2009,
LB328,§ 27; Laws 2010, LB892, § 16.
Effective date March 4, 2010.

Cross References

Administrative Procedure Act, see section 84-920.

45-743 Violations; administrative fine; costs; lien.

(1) The director may, following a hearing under the Administrative Procedure
Act and the rules and regulations adopted and promulgated under the act,
impose an administrative fine against any officer, director, shareholder, part-
ner, or member of a licensee, if the director finds the licensee or any such
person participated in or had knowledge of any act prohibited by sections
45-737, 45-740, and 45-742 or otherwise violated the Residential Mortgage
Licensing Act. Such administrative fine shall be in addition to or separate from
any fine imposed against a licensee pursuant to section 45-742.

(2) If the director finds, after notice and hearing in accordance with the
Administrative Procedure Act and the rules and regulations adopted and
promulgated under the act, that any person has knowingly committed any act
prohibited by section 45-742 or otherwise violated the Residential Mortgage
Licensing Act, the director may order such person to pay (a) an administrative
fine of not more than five thousand dollars for each separate violation and (b)
the costs of investigation.

(3) If a person fails to pay an administrative fine and the costs of investiga-
tion ordered pursuant to this section, a lien in the amount of such fine and
costs may be imposed upon all assets and property of such person in this state
and may be recovered in a civil action by the director. The lien shall attach to
the real property of such person when notice of the lien is filed and indexed
against the real property in the office of the register of deeds in the county
where the real property is located. The lien shall attach to any other property of]
such person when notice of the lien is filed against the property in the manner
prescribed by law. Failure of the person to pay such fine and costs shall
constitute a separate violation of the act.

Source: Laws 1995, LB 163, § 9; Laws 2003, LB 218, § 12; Laws 2006,
LB 876, § 34; R.S.Supp.,2008, § 45-717.01; Laws 2009, LB3238,
§ 28.

Cross References

Administrative Procedure Act, see section 84-920.

45-744 Cease and desist orders; department; powers; judicial review; viola-
tion; penalty.

(1) The department may order any person to cease and desist whenever the
department determines that the person has violated any provision of the
Residential Mortgage Licensing Act. Upon entry of a cease and desist order, the
director shall promptly notify the affected person that such order has been
entered, of the reasons for such order, and that upon receipt, within fifteen
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business days after the date of the order, of written request from the affected
person a hearing will be scheduled within thirty business days after the date of]
receipt of the written request unless the parties consent to a later date or the
hearing officer sets a later date for good cause. If a hearing is not requested
and none is ordered by the director, the order shall remain in effect until it is
modified or vacated.

(2) The director may vacate or modify a cease and desist order if he or she
finds that the conditions which caused its entry have changed or that it is
otherwise in the public interest to do so.

(3) A person aggrieved by a cease and desist order of the director may obtain
judicial review of the order in the manner prescribed in the Administrative
Procedure Act and the rules and regulations adopted and promulgated under
the act. The director may obtain an order from the district court of Lancaster
County for the enforcement of the cease and desist order.

(4) A person who violates a cease and desist order of the director may, after
notice and hearing and upon further order of the director, be subject to a
penalty of not more than five thousand dollars for each act in violation of the
cease and desist order.

Source: Laws 1989, LB 272, § 20; Laws 1995, LB 163, § 8; Laws 2000,
LB 932, § 33; Laws 2001, LB 53, § 102; Laws 2006, LB 876,
§ 33; R.S.Supp.,2008, § 45-717; Laws 2009, LB328, § 29.

Cross References

Administrative Procedure Act, see section 84-920.

45-745 Appeals.

In addition to any other remedy a licensee may have, any licensee or any
person considering himself or herself aggrieved by any action of the department
under the Residential Mortgage Licensing Act may appeal the action, and the
appeal shall be in accordance with the Administrative Procedure Act and the
rules and regulations adopted and promulgated under the act.

Source: Laws 1989, LB 272, § 21; R.S.1943, (2004), § 45-718; Laws 2009,
LB328, § 30.

Cross References

Administrative Procedure Act, see section 84-920.

45-746 Enforcement of act; director; powers; construction of act; failure to
comply with act; effect.

(1) The director may request the Attorney General to enforce the Residential
Mortgage Licensing Act. A civil enforcement action by the Attorney General
may be filed in the district court of Lancaster County. A civil enforcement
action by the Attorney General may seek temporary and permanent injunctive
relief, restitution for a borrower aggrieved by a violation of the act, and costs
for the investigation and prosecution of the enforcement action.

(2) Except when expressly authorized, there shall be no private cause of
action for any violation of the act.

(3) Nothing in the act shall limit any statutory or common-law right of any
person to bring any action in any court for any act involved in the mortgage
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banking business or the right of the state to punish any person for any violation
of law.

(4) Failure to comply with the act shall not affect the validity or enforceability
of any residential mortgage loan. A person acquiring a residential mortgage
loan or an interest in a residential mortgage loan is not required to ascertain
the extent of compliance with the act.

Source: Laws 2006, LB 876, § 35; R.S.Supp.,2008, § 45-717.02; Laws
2009, LB328, § 31.

45-747 Prohibited acts; penalty.

(1) Any person required to be licensed or registered under the Residential
Mortgage Licensing Act who, without first obtaining a license or registration
under the act or while such license is on inactive status or expired or has been
suspended, revoked, or canceled by the director, engages in the business of or
occupation of, advertises or holds himself or herself out as, claims to be, or
temporarily acts as a mortgage banker or mortgage loan originator in this state
is guilty of a Class II misdemeanor.

(2) Any individual who has been convicted of, pleaded guilty to, or been
found guilty after a plea of nolo contendere to (a) a misdemeanor under any
state or federal law which involves dishonesty or fraud or which involves any
aspect of the mortgage banking business, depository institution business, or
installment loan company business or (b) any felony under state or federal law,
and is employed by or maintains a contractual relationship as an agent of, any
person required to be licensed or registered under the act, is guilty of a Class I
misdemeanor.

Source: Laws 1989, LB 272, § 11; Laws 1999, LB 396, § 34; Laws 2007,
LB124, § 44; R.S.Supp.,2008, § 45-708; Laws 2009, LB328, § 32.

45-748 License and registration under Nationwide Mortgage Licensing Sys-
tem and Registry; department; powers and duties; director; duties.

(1) The department shall require mortgage bankers, registrants, and mort-
gage loan originators to be licensed and registered through the Nationwide
Mortgage Licensing System and Registry. In order to carry out this require-
ment, the department is authorized to participate in the Nationwide Mortgage
Licensing System and Registry. For this purpose, the department may establish,
by adopting and promulgating rules and regulations or by order, requirements,
as necessary. The requirements may include, but not be limited to:

(a) Background checks of mortgage bankers, registrants, and mortgage loan
originators, including, but not limited to:

(i) Criminal history through fingerprint or other data bases;

(ii) Civil or administrative records;

(iii) Credit history; or

(iv) Any other information as deemed necessary by the Nationwide Mortgage
Licensing System and Registry;

(b) The payment of fees to apply for or renew a license through the
Nationwide Mortgage Licensing System and Registry;

(c) Compliance with the prelicensure education and testing and continuing
education requirements as provided in the Residential Mortgage Licensing Act;
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(d) The setting or resetting, as necessary, of renewal processing or reporting
dates; and

(e) Amending or surrendering a license or any other such activities as the
director deems necessary for participation in the Nationwide Mortgage Licens-
ing System and Registry.

(2) In order to fulfill the purposes of the act, the department is authorized to
establish relationships or contracts with the Nationwide Mortgage Licensing
System and Registry or other entities designated by the Nationwide Mortgage
Licensing System and Registry to collect and maintain records and process
transaction fees or other fees related to licensees or other persons subject to the
act. The department may allow such system to collect licensing fees on behalf of]
the department and allow such system to collect a processing fee for the
services of the system directly from each licensee or applicant for a license.

(3) The director is required to regularly report violations of the act, as well as
enforcement actions and other relevant information, to the Nationwide Mort-
gage Licensing System and Registry subject to the provisions contained in
section 45-749.

(4) The director shall establish a process whereby mortgage bankers, regis-
trants, and mortgage loan originators may challenge information entered into
the Nationwide Mortgage Licensing System and Registry by the director.

(5) The department shall ensure that the Nationwide Mortgage Licensing
System and Registry adopts a privacy, data security, and security breach
notification policy. The director shall make available upon written request a
copy of the contract between the department and the Nationwide Mortgage
Licensing System and Registry pertaining to the breach of security of the
system provisions.

(6) The department shall upon written request provide the most recently
available audited financial report of the Nationwide Mortgage Licensing Sys-
tem and Registry.

Source: Laws 2007, LB124, § 50; R.S.Supp.,2008, § 45-723; Laws 2009,
LB328, § 33; Laws 2010, LB892, § 17.
Effective date March 4, 2010.

45-749 Information sharing; privilege and confidentiality; limitations; appli-
cability of section; director; powers.

(1) In order to promote more effective regulation and reduce the regulatory
burden through supervisory information sharing:

(a) Except as otherwise provided in this section, the requirements under any
federal or state law regarding the privacy or confidentiality of any information
or material provided to the Nationwide Mortgage Licensing System and Regis-
try, and any privilege arising under federal or state law, including the rules of]
any federal or state court, with respect to such information or material, shall
continue to apply to such information or material after the information or
material has been disclosed to the Nationwide Mortgage Licensing System and
Registry. Such information and material may be shared with all federal and
state regulatory officials with mortgage industry oversight authority without the
loss of privilege or the loss of confidentiality protections provided by federal or
state law;
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(b) Information or material that is subject to a privilege or confidentiality
under subdivision (1)(a) of this section shall not be subject to:

(i) Disclosure under any federal or state law governing the disclosure to the
public of information held by an officer or an agency of the federal government
or the respective state; or

(ii) Subpoena or discovery, or admission into evidence, in any private civil
action or administrative process, unless with respect to any privilege held by
the Nationwide Mortgage Licensing System and Registry with respect to such
information or material, the person to whom such information or material
pertains waives, in whole or in part, in the discretion of such person, that
privilege;

(c) Any state statute relating to the disclosure of confidential supervisory
information or any information or material described in subdivision (1)(a) of
this section that is inconsistent with such subdivision shall be superseded by the
requirements of this section; and

(d) This section shall not apply with respect to the information or material
relating to the employment history of, and publicly adjudicated disciplinary and
enforcement actions against, applicants and licensees that is included in the
Nationwide Mortgage Licensing System and Registry for access by the public.

(2) For these purposes, the director is authorized to enter into agreements or
sharing arrangements with other governmental agencies, the Conference of
State Bank Supervisors, the American Association of Residential Mortgage
Regulators, or other associations representing governmental agencies as estab-
lished by adopting and promulgating rules and regulations or by order of the
director.

Source: Laws 2009, LB328, § 34; Laws 2010, LB892, § 18.
Effective date March 4, 2010.

45-750 Department; duties; rules and regulations.

(1) The department shall be responsible for the administration and enforce-
ment of the Residential Mortgage Licensing Act.

(2) The department may adopt and promulgate such rules and regulations as
it may deem necessary in the administration of the act and not inconsistent
with the act. The department shall make a good faith effort to provide a copy of]
the notice of hearing as required by section 84-907 in a timely manner to all
licensees. Such notice may be sent electronically to licensees.

Source: Laws 1989, LB 272, § 18; Laws 2003, LB 218, § 10; Laws 2007,
LB124, § 48; R.S.Supp.,2008, § 45-715; Laws 2009, LB328, § 35.

45-751 Money collected; disposition.

(1) All fees, charges, and costs collected by the department pursuant to the
Residential Mortgage Licensing Act shall be remitted to the State Treasurer for
credit to the Financial Institution Assessment Cash Fund.

(2) The department shall remit fines collected under the Residential Mortgage
Licensing Act to the State Treasurer for distribution in accordance with Article
VII, section 5, of the Constitution of Nebraska.

Source: Laws 1989, LB 272, § 19; Laws 1994, LB 1066, § 32; Laws 1995,
LB 163, § 7; Laws 1995, LB 599, § 14; Laws 2003, LB 218, § 11;
Laws 2007, LB124, § 51; R.S.Supp.,2008, § 45-716; Laws 2009,
LB328, § 36.
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45-752 Act; liberal construction.

The Residential Mortgage Licensing Act shall be construed liberally so as to
effectuate its purposes.

Source: Laws 1989, LB 272, § 22; R.S.1943, (2004), § 45-719; Laws 2009,
LB328, § 37.

45-753 Personal jurisdiction; when.

Application for a license as a mortgage banker, for registration as a mortgage
banker, or for a license as a mortgage loan originator pursuant to the Residen-
tial Mortgage Licensing Act shall constitute sufficient contact with this state for
the exercise of personal jurisdiction in any action arising under the act.

Source: Laws 1989, LB 272, § 23; R.S.1943, (2004), § 45-720; Laws 2009,
LB328, § 38.

45-754 Loans subject to act.

Any residential mortgage loan made with respect to real property located in
this state shall be subject to the Residential Mortgage Licensing Act and all
other applicable laws of this state, notwithstanding the place of execution,
either nominal or real, of such residential mortgage loan.

Source: Laws 1989, LB 272, § 24; R.S.1943, (2004), § 45-721; Laws 2009,
LB328, § 39.

ARTICLE 9
DELAYED DEPOSIT SERVICES LICENSING ACT
Section

45-901. Act, how cited.
45-906. Application; fee; bond.

45-907. Application; notice of filing; publication; hearing; investigation; costs.
45-910. License; posting; renewal; fee.

45-911. Surrender of license; effect.

45-912. Licensee; duty to inform director; when.

45-915. Licensee; principal place of business; change of location; branch offices;

approval required; fee.
45-915.01. Licensee; books and records.

45-916. Operating with other business; conditions.

45-917. Licensee; written notice; contents; fees, charges, and penalties; posting
required.

45-919. Acts prohibited.

45-920. Director; examination of licensee; costs.

45-922. Licensee; disciplinary actions; failure to renew.

45-925. Violations; orders authorized; administrative fine; lien; failure to pay; sepa-
rate violation.

45-927. Fees, charges, costs, and fines; distribution.

45-901 Act, how cited.

Sections 45-901 to 45-929 shall be known and may be cited as the Delayed
Deposit Services Licensing Act.

Source: Laws 1994, LB 967, § 1; Laws 2006, LB 876, § 36.

45-906 Application; fee; bond.
The application required by section 45-905 shall be accompanied by:
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(1) A nonrefundable application fee of five hundred dollars; and

(2) A surety bond in the sum of fifty thousand dollars to be executed by the
licensee and a surety company authorized to do business in Nebraska and
approved by the director conditioned for the faithful performance by the
licensee of the duties and obligations pertaining to the delayed deposit services
business so licensed and the prompt payment of any judgment recovered
against the licensee. The bond or a substitute bond shall remain in effect during
all periods of licensing or the licensee shall immediately cease doing business
and its license shall be surrendered to or canceled by the department. A surety
may cancel a bond only upon thirty days’ written notice to the director.

The director may at any time require the filing of a new or supplemental
bond in the form as provided in subdivision (2) of this section if he or she
determines that the bond filed under this section is exhausted or is inadequate
for any reason, including, but not limited to, the financial condition of the
licensee or the applicant for a license, or violations of the Delayed Deposit
Services Licensing Act, any rule, regulation, or order thereunder, or any state
or federal law applicable to the licensee or applicant for a license. The new or
supplemental bond shall not exceed one hundred thousand dollars.

Source: Laws 1994, LB 967, § 6; Laws 2001, LB 53, § 104; Laws 2006,
LB 876, § 37.

45-907 Application; notice of filing; publication; hearing; investigation; costs.

(1) When an application for a delayed deposit services business license has
been accepted by the director as substantially complete, notice of the filing of
the application shall be published by the director for three successive weeks in
a legal newspaper published in or of general circulation in the county where
the applicant proposes to operate the delayed deposit services business. A
public hearing shall be held on each application except as provided in subsec-
tion (2) of this section. The date for hearing shall not be less than thirty days
after the last publication. Written protest against the issuance of the license
may be filed with the Department of Banking and Finance by any person not
less than five days before the date set for hearing. The director, in his or her
discretion, may grant a continuance. The costs of the hearing shall be paid by
the applicant. The director may investigate the propriety of the issuance of a
license to the applicant. The costs of such investigation shall be paid by the
applicant.

(2) The director may waive the hearing requirements of subsection (1) of this
section if (a) the applicant has held and operated under a license to engage in
the delayed deposit services business in Nebraska pursuant to the Delayed
Deposit Services Licensing Act for at least three calendar years immediately
prior to the filing of the application, (b) no written protest against the issuance
of the license has been filed with the department within fifteen days after
publication of a notice of the filing of the application one time in a newspaper
of general circulation in the county where the applicant proposes to operate the
delayed deposit services business, and (¢) in the judgment of the director, the
experience, character, and general fitness of the applicant warrant the belief
that the applicant will comply with the act.
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(3) The expense of any publication made pursuant to this section shall be paid
by the applicant.

Source: Laws 1994, LB 967, § 7; Laws 2006, LB 876, § 38; Laws 2008,
LB851, § 23.

45-910 License; posting; renewal; fee.

(1) A license issued pursuant to the Delayed Deposit Services Licensing Act
shall be conspicuously posted at the licensee’s place of business.

(2) All licenses shall remain in effect until the next succeeding May 1, unless
earlier canceled, suspended, or revoked by the director pursuant to section
45-922 or surrendered by the licensee pursuant to section 45-911.

(3) Licenses may be renewed annually by filing with the director (a) a
renewal fee consisting of one hundred fifty dollars for the main office location
and one hundred dollars for each branch office location and (b) an application
for renewal containing such information as the director may require to indicate
any material change in the information contained in the original application or
succeeding renewal applications.

Source: Laws 1994, LB 967, § 10; Laws 2001, LB 53, § 105; Laws 2005,
LB 533, § 56.

45-911 Surrender of license; effect.

A licensee may surrender a delayed deposit services business license by
delivering to the director written notice that the license is surrendered. The
Department of Banking and Finance may issue a notice of cancellation of the
license following such surrender in lieu of revocation proceedings. The surren-
der shall not affect the licensee’s civil or criminal liability for acts committed
prior to such surrender, affect the liability for any fines which may be levied
against the licensee or any of its officers, directors, shareholders, partners, or
members for acts committed before the surrender, affect the liability of the
surety on the bond, or entitle such licensee to a return of any part of the annual
license fee or fees. The director may establish procedures for the disposition of
the books, accounts, and records of the licensee and may require such action as
he or she deems necessary for the protection of the makers of checks which are
outstanding at the time of surrender of the license.

Source: Laws 1994, LB 967, § 11; Laws 2006, LB 876, § 39.

45-912 Licensee; duty to inform director; when.

A licensee shall be required to notify the director in writing within thirty days
after the occurrence of any material development, including, but not limited to:

(1) Bankruptcy or corporate reorganization;

(2) Business reorganization;

(3) Institution of license revocation procedures by any other state or jurisdic-
tion;

(4) The filing of a criminal indictment or complaint against the licensee or

any of its officers, directors, shareholders, partners, members, employees, or
agents;

(5) A felony conviction against the licensee or any of the licensee’s officers,
directors, shareholders, partners, members, employees, or agents; or
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(6) The termination of employment or association with the licensee of any of]
the licensee’s officers, directors, shareholders, partners, members, employees,
or agents for violations or suspected violations of the Delayed Deposit Services
Licensing Act, any rule, regulation, or order thereunder, or any state or federal
law applicable to the licensee.

Source: Laws 1994, LB 967, § 12; Laws 2006, LB 876, § 40.

45-915 Licensee; principal place of business; change of location; branch
offices; approval required; fee.

(1) Except as provided in subsection (2) of this section, a licensee may offer a
delayed deposit services business only at an office designated as its principal
place of business in the application. A licensee may change the location of its
designated principal place of business with the prior written approval of the
director. The director may establish forms and procedures for determining
whether the change of location should be approved.

(2) A licensee may operate branch offices only in the same county in which
the licensee’s designated principal place of business is located. The licensee
may establish a branch office or change the location of a branch office with the
prior written approval of the director. The director may establish forms and
procedures for determining whether an original branch or branches or a
change of location of a branch should be approved.

(3) A fee of one hundred fifty dollars shall be paid to the director for each
request made pursuant to subsection (1) or (2) of this section.

Source: Laws 1994, LB 967, § 15; Laws 2006, LB 876, § 41.

45-915.01 Licensee; books and records.

(1) Each licensee shall keep or make available the books and records relating
to transactions made under the Delayed Deposit Services Licensing Act as are
necessary to enable the department to determine whether the licensee is
complying with the act. The books and records shall be maintained in a manner
consistent with accepted accounting practices.

(2) A licensee shall, at a minimum, include in its books and records copies of
all application materials relating to makers, disclosure agreements, checks,
payment receipts, and proofs of compliance required by section 45-919.

(3) A licensee shall preserve or keep its books and records relating to every
delayed deposit transaction for three years from the date of the inception of the
transaction, or two years from the date a final entry is made thereon, including
any applicable collection effort, whichever is later.

(4) The licensee shall maintain its books, accounts, and records, whether in
physical or electronic form, at its designated principal place of business, except
that books, accounts, and records which are older than two years may be
maintained at any other place within this state as long as such records are
available for inspection by the Department of Banking and Finance.

Source: Laws 2006, LB 876, § 47.

45-916 Operating with other business; conditions.

A licensee may operate a delayed deposit services business at a location
where any other business is operated or in association or conjunction with any
other business if:
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(1) The books, accounts, and records of the delayed deposit services business
are kept and maintained separate and apart from the books, accounts, and
records of the other business;

(2) The other business is not of a type which would tend to conceal evasion of
the Delayed Deposit Services Licensing Act. If the director determines upon
investigation that the other business is of a type which would conceal evasion of]
the act, the director shall order such licensee to cease the operation of the other
business at such location; and

(3) At least thirty days prior to conducting such other business, the licensee
provides written notice to the director of (a) its intent to conduct such other
business at its location or locations and (b) the nature of such other business
and the director does not disapprove of such other business within thirty days
after receiving the written notice.

Source: Laws 1994, LB 967, § 16; Laws 2006, LB 876, § 42.

45-917 Licensee; written notice; contents; fees, charges, and penalties; post-
ing required.

(1) Every licensee shall, at the time any delayed deposit services transaction
is made, give to the maker of the check, or if there are two or more makers, to
one of them, a notice written in plain English disclosing:

(a) The fee to be charged for the transaction;

(b) The date on which the check will be deposited or presented for negotia-
tion; and

(c) Any penalty not to exceed fifteen dollars which the licensee will charge if
the check is not negotiable on the date agreed upon. If the licensee required the
maker to give two checks for one delayed deposit transaction, the licensee shall
charge only one penalty in the event both checks are not negotiable on the date
agreed upon.

(2) In addition to the notice required by subsection (1) of this section, every
licensee shall conspicuously display a schedule of all fees, charges, and penal-
ties for all services provided by the licensee. Such notice shall be posted at
every office of the licensee.

Source: Laws 1994, LB 967, § 17; Laws 2006, LB 876, § 43.

45-919 Acts prohibited.
(1) No licensee shall:
(a) At any one time hold from any one maker more than two checks;

(b) At any one time hold from any one maker a check or checks in an
aggregate face amount of more than five hundred dollars;

(c) Hold or agree to hold a check for more than thirty-four days. A check
which is in the process of collection for the reason that it was not negotiable on
the day agreed upon shall not be deemed as being held in excess of the thirty-
four-day period;

(d) Require the maker to receive payment by a method which causes the
maker to pay additional or further fees and charges to the licensee or other
person;

(e) Accept a check as repayment, refinancing, or any other consolidation of a
check or checks held by the same licensee;
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() Renew, roll over, defer, or in any way extend a delayed deposit transaction
by allowing the maker to pay less than the total amount of the check and any
authorized fees or charges. This subdivision shall not prevent a licensee that
agreed to hold a check for less than thirty-four days from agreeing to hold the
check for an additional period of time no greater than the thirty-four days it
would have originally been able to hold the check if (i) the extension is at the
request of the maker, (ii) no additional fees are charged for the extension, and
(iii) the delayed deposit transaction is completed as required by subdivision
(1)(c) of this section. The licensee shall retain written or electronic proof of
compliance with this subdivision. If a licensee fails, or is unable, to provide
such proof to the department upon request, there shall be a rebuttable pre-
sumption that a violation of this subdivision has occurred and the department
may pursue any remedies or actions available to it under the Delayed Deposit
Services Licensing Act; or

(g) Enter into another delayed deposit transaction with the same maker on
the same business day as the completion of a delayed deposit transaction unless
prior to entering into the transaction the maker and the licensee verify on a
form prescribed by the department that completion of the prior delayed deposit
transaction has occurred. The licensee shall retain written proof of compliance
with this subdivision. If a licensee fails, or is unable, to provide such proof to
the department upon request, there shall be a rebuttable presumption that a
violation of this subdivision has occurred and the department may pursue any
remedies or actions available to it under the act.

(2) For purposes of this section, (a) completion of a delayed deposit transac-
tion means the licensee has presented a maker’s check for payment to a
financial institution as defined in section 8-101 or the maker redeemed the
check by paying the full amount of the check in cash to the licensee and (b)
licensee shall include (i) a person related to the licensee by common ownership
or control, (ii) a person in whom such licensee has any financial interest of ten
percent or more, or (iii) any employee or agent of the licensee.

Source: Laws 1994, LB 967, § 19; Laws 2000, LB 932, § 34; Laws 2006,
LB 876, § 44.

45-920 Director; examination of licensee; costs.

The director shall examine the books, accounts, and records of each licensee
no more often than annually, except as provided in section 45-921. The costs of]
the director incurred in an examination shall be paid by the licensee as set forth
in sections 8-605 and 8-606.

Source: Laws 1994, LB 967, § 20; Laws 2007, LB124, § 52.

45-922 Licensee; disciplinary actions; failure to renew.

(1) The director may, following a hearing in accordance with the Administra-
tive Procedure Act, suspend or revoke any license issued pursuant to the
Delayed Deposit Services Licensing Act if he or she finds:

(a) A licensee or any of its officers, directors, partners, or members has
knowingly violated the act or any rule, regulation, or order of the director
thereunder;
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(b) A fact or condition existing which, if it had existed at the time of the
original application for such license, would have warranted the director to
refuse to issue such license;

(c) A licensee has abandoned its place of business for a period of thirty days
or more;

(d) A licensee or any of its officers, directors, partners, or members has
knowingly subscribed to, made, or caused to be made any false statement or
false entry in the books and records of any licensee, has knowingly subscribed
to or exhibited false papers with the intent to deceive the Department of
Banking and Finance, has failed to make a true and correct entry in the books
and records of such licensee of its business and transactions in the manner and
form prescribed by the department, or has mutilated, altered, destroyed,
secreted, or removed any of the books or records of such licensee without the
written approval of the department or as provided in section 45-925; or

(e) A licensee has knowingly violated a voluntary consent or compliance
agreement which had been entered into with the director.

(2) Except as provided in this section, a license shall not be revoked or
suspended except after notice and a hearing in accordance with the Administra-
tive Procedure Act.

(3)(a) If a licensee fails to renew its license as required by section 45-910 and
does not voluntarily surrender the license pursuant to section 45-911, the
department may issue a notice of expiration of the license to the licensee in lieu
of revocation proceedings.

(b) If a licensee fails to maintain a surety bond as required by section 45-906,
the department may issue a notice of cancellation of the license in lieu of
revocation proceedings.

(4) Revocation, suspension, cancellation, or expiration of a license shall not
impair or affect the obligation of a preexisting lawful contract between the
licensee and any person, including a maker of a check.

(5) Revocation, suspension, cancellation, or expiration of a license shall not
affect civil or criminal liability for acts committed before the revocation,
suspension, cancellation, or expiration or liability for fines levied against the
licensee or any of its officers, directors, shareholders, partners, or members,
pursuant to section 45-925, for acts committed before the revocation, suspen-
sion, cancellation, or expiration.

Source: Laws 1994, LB 967, § 22; Laws 2001, LB 53, § 106; Laws 2006,
LB 876, § 45; Laws 2008, LB851, § 24; Laws 2009, LB327, § 19.

Cross References

Administrative Procedure Act, see section 84-920.

45-925 Violations; orders authorized; administrative fine; lien; failure to pay;
separate violation.

(1) If the director finds, after notice and hearing in accordance with the
Administrative Procedure Act, that any person has violated the Delayed Deposit
Services Licensing Act or any rule, regulation, or order of the director thereun-
der, the director may order such person to pay (a) an administrative fine of not
more than five thousand dollars for each separate violation and (b) the costs of
investigation.
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(2) If any person is found to have violated subdivision (1)(e), (1)(f), or (1)(g) of
section 45-919, the director may also order such person to (a) return to the
maker or makers all fees collected plus all or part of the amount of the check or
checks which the licensee accepted in violation of such subdivision or subdivi-
sions and (b) for a period up to one year not engage in any delayed deposit
transaction with any maker for at least three days after the completion of a
delayed deposit transaction with the same maker. If a person fails to pay an
administrative fine and the costs of investigation ordered pursuant to subsec-
tion (1) of this section, a lien in the amount of such fine and costs may be
imposed upon all assets and property of such person in this state and may be
recovered in a civil action by the director. Failure of the person to pay such fine
and costs shall constitute a separate violation of the act.

Source: Laws 1994, LB 967, § 25; Laws 2006, LB 876, § 46.

Cross References

Administrative Procedure Act, see section 84-920.

45-927 Fees, charges, costs, and fines; distribution.

All fees, charges, costs, and fines collected by the director under the Delayed
Deposit Services Licensing Act shall be remitted to the State Treasurer. Fees,
charges, and costs shall be credited to the Financial Institution Assessment
Cash Fund, and fines shall be credited to the permanent school fund.

Source: Laws 1994, LB 967, § 27; Laws 1995, LB 599, § 15; Laws 2007,
LB124, § 53.

ARTICLE 10
NEBRASKA INSTALLMENT LOAN ACT

Section

45-1001. Act, how cited.

45-1002. Terms, defined; act; applicability.

45-1005. Installment loans; license; application; fee.

45-1006. Installment loans; application hearing; protest; procedure.

45-1007. Installment loans; license; bond.

45-1008. License; issuance; requirements; term.

45-1013. Installment loans; license; renewal; fees; relocation of place of business;
procedure; hearing; fee.

45-1014. Installment loans; fees; disposition.

45-1017. Licensees; business, records, and accounts; inspection; expenses; fines;
lien.

45-1018. Licensees; reports.

45-1019. Cease and desist order; hearing; judicial review; enforcement; violation;
penalty.

45-1024. Installment loans; interest rate authorized; charges permitted; computa-
tion; application of payments; violations; restrictions.

45-1025. Installment loans; additional charges authorized; loan period; violation;
effect.

45-1026. Installment loans; insurance upon security; licensee may require; restric-
tions; refunds; when.

45-1032. Surrender of license; effect.

45-1033. License; administrative fine; disciplinary actions; failure to renew.

45-1033.01. License and registration under Nationwide Mortgage Licensing System
and Registry; department; powers and duties; director; duties.

45-1033.02. Information sharing; privilege and confidentiality; limitations; applicability
of section; director; powers.
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Section

45-1055. Writing evidencing borrower’s obligation; form; copies; fee; licensee;
duties.

45-1068. Reverse-mortgage loan; rules governing; how made or acquired; charges
authorized; forfeiture by lender.

45-1069. Administrative fine; procedure; lien.

45-1001 Act, how cited.

Sections 45-1001 to 45-1069 shall be known and may be cited as the
Nebraska Installment Loan Act.

Source: Laws 2001, LB 53, § 29; Laws 2005, LB 533, § 57; Laws 2009,
LB328, § 40.

45-1002 Terms, defined; act; applicability.
(1) For purposes of the Nebraska Installment Loan Act:
(a) Applicant means a person applying for a license under the act;

(b) Breach of security of the system means unauthorized acquisition of data
that compromises the security, confidentiality, or integrity of the information
maintained by the Nationwide Mortgage Licensing System and Registry, its
affiliates, or its subsidiaries;

(c) Department means the Department of Banking and Finance;

(d) Debt cancellation contract means a loan term or contractual arrangement
modifying loan terms under which a financial institution agrees to cancel all or
part of a borrower’s obligation to repay an extension of credit from the
financial institution upon the occurrence of a specified event. The debt cancel-
lation contract may be separate from or a part of other loan documents. The
term debt cancellation contract does not include loan payment deferral ar-
rangements in which the triggering event is the borrower’s unilateral election
to defer repayment or the financial institution’s unilateral decision to allow a
deferral of repayment;

(e) Debt suspension contract means a loan term or contractual arrangement
modifying loan terms under which a financial institution agrees to suspend all
or part of a borrower’s obligation to repay an extension of credit from the
financial institution upon the occurrence of a specified event. The debt suspen-
sion contract may be separate from or a part of other loan documents. The term
debt suspension contract does not include loan payment deferral arrangements
in which the triggering event is the borrower’s unilateral election to defer
repayment or the financial institution’s unilateral decision to allow a deferral of
repayment;

(f) Director means the Director of Banking and Finance;
(g) Financial institution has the same meaning as in section 8-101;

(h) Guaranteed asset protection waiver means a waiver that is offered, sold,
or provided in accordance with the Guaranteed Asset Protection Waiver Act;

(i) Licensee means any person who obtains a license under the Nebraska
Installment Loan Act;

(j)(A) Mortgage loan originator means an individual who for compensation or
gain (A) takes a residential mortgage loan application or (B) offers or negotiates
terms of a residential mortgage loan.
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(ii) Mortgage loan originator does not include (A) any individual who is not
otherwise described in subdivision (i)(A) of this subdivision and who performs
purely administrative or clerical tasks on behalf of a person who is described in
subdivision (i) of this subdivision, (B) a person or entity that only performs real
estate brokerage activities and is licensed or registered in accordance with
applicable state law, unless the person or entity is compensated by a lender, a
mortgage broker, or other mortgage loan originator or by any agent of such
lender, mortgage broker, or other mortgage loan originator, or (C) a person or
entity solely involved in extensions of credit relating to time-share programs as
defined in section 76-1702;

(k) Nationwide Mortgage Licensing System and Registry means a mortgage
licensing system developed and maintained by the Conference of State Bank
Supervisors and the American Association of Residential Mortgage Regulators
for the licensing and registration of mortgage loan originators, mortgage
bankers, and installment loan companies;

(I) Person means individual, partnership, limited liability company, associa-
tion, financial institution, trust, corporation, and any other legal entity; and

(m) Real property means an owner-occupied single-family, two-family, three-
family, or four-family dwelling which is located in this state, which is occupied,
used, or intended to be occupied or used for residential purposes, and which is,
or is intended to be, permanently affixed to the land.

(2) Except as provided in subsection (3) of section 45-1017 and subsection (4)
of section 45-1019, no revenue arising under the Nebraska Installment Loan
Act shall inure to any school fund of the State of Nebraska or any of its
governmental subdivisions.

(3) Loan, when used in the Nebraska Installment Loan Act, does not include
any loan made by a person who is not a licensee on which the interest does not
exceed the maximum rate permitted by section 45-101.03.

(4) Nothing in the Nebraska Installment Loan Act applies to any loan made
by a person who is not a licensee if the interest on the loan does not exceed the
maximum rate permitted by section 45-101.03.

Source: Laws 1941, c. 90, § 1, p. 345; C.S.Supp.,1941, § 45-131; Laws
1943, ¢. 107, § 1, p. 369; R.S.1943, § 45-114; Laws 1961, c. 225,
§ 1, p. 668; Laws 1963, Spec. Sess., c. 7, § 7, p. 92; Laws 1979,
LB 87,8 1; Laws 1982, LB 941, § 1; Laws 1993, LB 121, § 264;
Laws 1997, LB 137, § 20; Laws 1997, LB 555, § 3; R.S.1943,
(1998), § 45-114; Laws 2001, LB 53, § 30; Laws 2003, LB 131,
§ 30; Laws 2003, LB 217, § 38; Laws 2006, LB 876, § 48; Laws
2009, LB328, § 41; Laws 2010, LB571, § 10; Laws 2010, LB892,
§ 19.

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB571, section 10, with LB892, section 19, to reflect all
amendments.

Note: Changes made by LB892 became effective March 4, 2010. Changes made by LB571 became effective July 15, 2010.
Cross References

Guaranteed Asset Protection Waiver Act, see section 45-1101.

45-1005 Installment loans; license; application; fee.

Any person who desires to obtain an original license to engage in the
business of lending money under the terms and conditions of the Nebraska
Installment Loan Act shall apply to the department for the license under oath,
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on a form prescribed by the department, and pay an original license fee of five

hundred dollars. If the applicant is an individual, the application shall include

the applicant’s social security number.

Source: Laws 1941, c. 90, § 5, p. 346; C.S.Supp., 1941, § 45-133; R.S.

1943, § 45-117; Laws 1973, LB 39, § 1; Laws 1979, LB 87, § 2;
Laws 1997, LB 555, § 5; Laws 1997, LB 752, § 115; R.S.1943,
(1998), § 45-117; Laws 2001, LB 53, § 33; Laws 2005, LB 533,
§ 58; Laws 2010, LB892, § 20.
Effective date March 4, 2010.

45-1006 Installment loans; application hearing; protest; procedure.

(1) When an application for an original installment loan license has been
accepted by the director as substantially complete, notice of the filing of the
application shall be published by the department three successive weeks in a
legal newspaper published in or of general circulation in the county where the
applicant proposes to operate the business of lending money. A public hearing
shall be held on each application except as provided in subsection (2) of this
section. The date for hearing shall not be less than thirty days after the last
publication. Written protest against the issuance of the license may be filed with
the department by any person not less than five days before the date set for
hearing. The director, in his or her discretion, may grant a continuance. The
costs of the hearing shall be paid by the applicant. The director may deny any
application for license after hearing. The director shall, in his or her discretion,
make examination and inspection concerning the propriety of the issuance of a
license to any applicant. The cost of such examination and inspection shall be
paid by the applicant.

(2) The director may waive the hearing requirements of subsection (1) of this
section if (a) the applicant has held, and operated under, a license to engage in
the business of lending money in Nebraska pursuant to the Nebraska Install-
ment Loan Act for at least one calendar year immediately prior to the filing of]
the application, (b) no written protest against the issuance of the license has
been filed with the department within fifteen days after publication of a notice
of the filing of the application one time in a newspaper of general circulation in
the county where the applicant proposes to operate the business of lending
money, and (c) in the judgment of the director, the experience, character, and
general fitness of the applicant warrant the belief that the applicant will comply
with the Nebraska Installment Loan Act.

(3) The expense of any publication made pursuant to this section shall be paid
by the applicant.
Source: Laws 1941, c. 90, § 11, p. 349; C.S.Supp.,1941, § 45-139; R.S.
1943, § 45-118; Laws 1997, LB 555, § 6; Laws 1999, LB 396,
§ 25; R.S.Supp.,2000, § 45-118; Laws 2001, LB 53, § 34; Laws
2005, LB 533, § 59; Laws 2008, LB851, § 25.

45-1007 Installment loans; license; bond.

(1) Except as otherwise provided in this section, a license shall not be issued
until the applicant gives to the department a bond in the penal sum of fifty
thousand dollars to be executed by the applicant and a surety company
authorized to do business in the State of Nebraska, conditioned for the faithful
performance by the applicant, as a licensee, of the duties and obligations
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pertaining to the business of lending money and the prompt payment of any
judgment recovered against the applicant, as a licensee, under the Nebraska
Installment Loan Act.

(2)(a) Except as provided in subsection (3) of this section, a licensee who
employs or enters into an independent agent agreement with an individual
required to obtain a mortgage loan originator license pursuant to the Residen-
tial Mortgage Licensing Act shall maintain the surety bond required by subsec-
tion (1) of this section and a supplemental surety bond. The supplemental
surety bond posted by such licensee shall cover all mortgage loan originators
who are employees or independent agents of such licensee. The supplemental
surety bond shall be for the use of the State of Nebraska and any Nebraska
resident who may have claims or causes of action against such licensee arising
from a transaction involving a residential mortgage loan, as defined in section
45-702, or against an individual who is a mortgage loan originator employed
by, or in an independent agent relationship with, the licensee. The initial
amount of the supplemental surety bond shall be one hundred thousand dollars.

(b) Upon filing of the mortgage report of condition required by section
45-1018, a licensee shall maintain or increase its supplemental surety bond to
reflect the total dollar amount of the closed residential mortgage loans originat-
ed in this state in the preceding year in accordance with the following table. A
licensee may decrease its supplemental surety bond in accordance with the
following table if the supplemental surety bond required is less than the amount
of the supplemental surety bond on file with the department.

Dollar Amount of Closed Surety Bond Required
Residential Mortgage Loans

$0.00 to $5,000,000.00 $100,000.00
$5,000,000.01 to $10,000,000.00 $125,000.00
$10,000,000.01 to $25,000,000.00 $150,000.00

Over $25,000,000.00 $200,000.00

(3)(a) A person who has been issued multiple licenses pursuant to section
45-1010 and who employs or enters into an independent agent agreement with
an individual required to obtain a mortgage loan originator license pursuant to
the Residential Mortgage Licensing Act shall maintain a surety bond for each
license that he, she, or it holds as required in subsection (1) of this section and
shall also post one supplemental surety bond which shall cover all licenses held
by such person. The supplemental surety bond posted by such person shall
cover all mortgage loan originators who are employees or independent agents
of such person. The supplemental surety bond shall be for the use of the State
of Nebraska and any Nebraska resident who may have claims or causes of
action against such person arising from a transaction involving a residential
mortgage loan or against an individual who is a mortgage loan originator
employed by, or in an independent agent relationship with, the person. The
amount of such supplemental surety bond shall be as follows:

(i) The initial supplemental surety bond shall be in the amount of one
hundred thousand dollars; and

(ii) Upon filing of the mortgage report of condition required by section
45-1018, the person’s supplemental surety bond shall be maintained in accor-
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dance with subdivision (2)(b) of this section. For purposes of calculating the
amount of the bond that is required, the total dollar amount of the closed loans
shall include all residential mortgage loans in this state closed by the person.

(b) A person who holds both one or more installment loan licenses pursuant
to the Nebraska Installment Loan Act and a mortgage banker license pursuant
to the Residential Mortgage Licensing Act shall not be required to post and
maintain a supplemental surety bond if such person meets the following
conditions:

(i) The person maintains a surety bond as provided in subsection (1) of this
section for each installment loan license he, she, or it holds;

(ii) The person maintains a mortgage banker surety bond as provided in
section 45-724; and

(iii) The mortgage banker surety bond covers all transactions involving
residential mortgage loans, including such transactions done pursuant to the
person’s installment loan license or licenses.

(4) Should the department determine that a licensee does not maintain a
supplemental surety bond in the amount required by subsection (2) or (3) of
this section, the department shall give written notification to the licensee
requiring him, her, or it to increase the surety bond within thirty days to the
amount required by subsection (2) or (3) of this section.

(5) The bond or a substitute bond required by subsection (1) of this section
shall remain in effect or the licensee shall immediately cease making loans and
the license shall be canceled by the director.

Source: Laws 1941, c. 90, § 31, p. 357; C.S.Supp.,1941, § 45-157; R.S.
1943, § 45-119; Laws 1997, LB 555, § 7; R.S.1943, (1998),
§ 45-119; Laws 2001, LB 53, § 35; Laws 2003, LB 218, § 13;
Laws 2006, LB 876, § 49; Laws 2009, LB328, § 42.

Cross References

Residential Mortgage Licensing Act, see section 45-701.

45-1008 License; issuance; requirements; term.

Upon the filing of an application under the Nebraska Installment Loan Act,
the payment of the license fee, and the approval of the required bond, the
director shall investigate the facts regarding the applicant. If the director finds
that (1) the experience, character, and general fitness of the applicant, of the
applicant’s partners or members if the applicant is a partnership, limited
liability company, or association, and of the applicant’s officers and directors if
the applicant is a corporation, are such as to warrant belief that the applicant
will operate the business honestly, fairly, and efficiently within the purposes of
the act, and (2) allowing the applicant to engage in business will promote the
convenience a